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Marion Stone Burt Lansill, Appellant, 
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vs. 
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No. 5296 ! 

i 
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vs. ! 
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No. 5297 ! 
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Emma Burt Hutchings 
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son Washburn, Esq., Ward Loveless, Esq. 

For Commissioner: 0. Bennett, Esq., P. Savoy, Esq. 
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Docket Entries. 

1926. 

Aug. 25. Petition received and filed. Taxpayer notified. 

27. Copy of petition served on General Counsel. 

Oct. 22. Motion for extension to Feb. 23, 1927, filed by G. C. 

“ 25. Granted—Both sides notified. 

1927. 

Jan. 17. Answer filed bv G. C. 

Feb. 10. Copv of answer served on taxpaver. Gen. Cal. 

1928. 

July 13. Hearing set Dec. 17th, 1928. 

Oct. 17. Motion to consolidate for hearing Dec. 17, 1928, 
with Dkts. =18714, 18745, 18824, 19593, 19609 
and 19614 filed by G. C. See 18714. 10/20/28, 
granted. 

Dec. 7. Motion to amend petition filed by taxpayer, amend¬ 
ment tendered. 12/10/28 copies served. 

44 11. Copy of motion and amendment served on G. C. 

4 ‘ 17. Hearing had before Mr. Siefkin on merits—Briefs 

due Jan. 17, 1929. Stipulation filed. 

1929. 

Jan. 2. Brief filed by taxpayer. See 18714- 
5. Transcript of hearing 12-17-28, filed. 

44 15. Motion to extend time to Jan. 23,1929 to file brief, 

filed by taxpayer. See 1S714. 

44 16. Brief filed bv taxpaver. See 1S714. (Marion Burt 

Beck). 

44 17. Motion of Jan. 15, granted. 

44 23. Brief filed by taxpayer. See 18714. (Jane B. 

Hay.) 

Sept. 23. Findings of fact and opinion rendered, Mr. Stern- 
hagen, Div. 10. Judgment will be entered under 
rule 50. 

Oct. 26. Notice of settlement filed by G. C. 

44 31. Hearing set Nov. 21, 1929 on settlement. 

Nov. 18. Consent to settlement filed by taxpayer. 

“ 27. Judgment entered—J. M. Sternhagen, Div. 10. 

1930. 

May 5. Stipulation to have case reviewed by the Court 
of Appeals of D. C., filed. 

44 5. Petition for review to Court of Appeals of D. C., 

with assignments of error filed by taxpayer. 
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1929. 


Jill. 3. Stipulation that only record in dkt. 19567 need be 
certified to Court of Appeals, filed.; 

3. Principe filed with proof of service. 


1930. ; 

July 15. Objections to praecipe filed by G. C. j 
“ 15. Counter praecipe filed by G. C. 

Aug. 1. Stipulation as to 60 da- extension to prepare and 
deliver record filed. See 18714. 

16. Notice of hearing on settlement of record 8-27-30 
with proof of service endorsed thejreon filed by 
taxpayer. i 

“ 27. Hearing had before Mr. Black, Div. 115 on settle¬ 

ment—continued to 9-4-30. Assigned to Mr. 
Sternhagen. 

“ 27. Order of continuance to Sept. 4, 1930 before Div. 

10, Mr. Sternhagen entered. 

Sept. 4. On settlement of contents of record jcounter prae¬ 
cipe approved and petitioner’s praecipe disap¬ 
proved by Div. 10. 

j 

Now, September 15, 1930, the foregoing dbcket entries 

certified from the record as a true copy. 

. 

| Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk l\ S. Board of Tax Appeals. 


• > 

o 


Filed U. S. Board of Tax Appeals, Aug.;25,1926. 
United States Board of Tax Appeals. 

i 

i 

Docket No. 19567. I 


Emma Burt Hutchings, Petitioner, 

vs. 

j 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above petitioner hereby petitions for a redetermina¬ 
tion of the deficiency set forth by the Commissoner of In¬ 
ternal Revenue in his notice of deficiency (Bureau Sym- 


i 
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bols IT :PA :PYA :60D-ARM) dated June 29, 1926, and as 
a basis for his proceeding alleges as follows: 

1. This petitioner is an individual, her name being Emma 
Burt Hutchings, and her address being 2951 East Jeffer¬ 
son Avenue, Detroit, Michigan, but all communications for 
her with reference to this matter are asked to be sent to 
her in care of the Union Trust Company, Detroit, Michigan. 

Petitioner attaches hereto, as a part hereof, a copy of 
the notice of deficiency above referred to, marked ‘‘Exhibit 
A” for identitv. 

mr 

4 2. Petitioner savs that the notice of deficiencv, Ex- 
hibit A, copy of which is attached hereto, was mailed 

to her on June 29, 1926. 

3. Petitioner savs that the taxes in controversy are in- 
come taxes for the vears as follows: 

1920 . $2411.00 

1921 . 68.55 

1922 . 69.67 

1923 . 62.52 

Total . $2612.24 

4. Petitioner savs that the determination of the tax set 

* 

forth in the said notice of deficiency is based upon the fol¬ 
lowing errors: 

(A) The Commissioner erred in failing to allow, as a 
depletion for the year 1920, the sum of $54,534.92; for the 
year 1921 the sum of $25,220.03: for the year 1922 the sum 
of $10,000.00; for the year 1923 the sum of $17,077.42. 

(B) The Commissioner erred in failing to allow, as a 
deduction for the year 1920, the sum of $20,574.01, being 
the amount expended by petitioner for said year for attor¬ 
ney’s fees and expenses. 

5. The facts upon which the petitioner relies as the basis 

of this proceeding are as follows: 

5 (A) In March, 1919, petitioner, being a daughter 
of Wellington B. Burt, inherited from him in fee 

simple an undivided 1/6 interest in certain Minnesota lands, 
upon which there were two mining leases, one known as the 
Burt Lease, carrying a royalty to the fee owner of 25c 4 per 
ton, and the other known as the Day Lease, carrying a 
royalty to the fee owner of 30c per ton. 
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i 

Petitioner alleges that having inherited the land in fee 
simple she is entitled, as the ore is removed, to deduct for 
depletion the value as of March 2, 1919, of such ore per ton 
as it lay in the ground, and insists that this valtie was shown 
by the proof filed with the Department to he hot less than 
48c per ton, yet because of the leases on said real estate 
when it was inherited he can onlv collect the amount of rov- 

• i •/ 

alty named in said leases, respectively, 25/land 30c per 
ton, and therefore can only deduct for depletion those 
amounts. 

Petitioner alleges that the heirs of Wellington R. Burt 
inherited Minnesota lands in fee, this petitioner's portion 
being an undivided 1/6, and as the ore was removed from 
said lands the property was depleted to that extent of the 
value of said ore as of March 2,1919, which, asjabove stated, 
petitioner alleges has been shown to bejnot less than 

6 48c per ton, and alleges that the removal of the ore 
did not result in a loss or gain to said heirs, but simply 

represented a change in the form of their assets, for prior 
to the removal they were the fee owners of the ore in the 
ground, and after the removal they had received cash in 
lieu of the ore. 

Petitioner alleges that the correct basis for depletion 
should be 25/ and 30/ per ton, respectively,! and not the 
amount as shown by the Departmental letter; whose basis 
for its computation is not shown in its letter or notice. 

(B) The petitioner states that the Department dis¬ 
allowed, as a business expense for the year 1920, the sum 
of $20,574.01, attorneys’ fees and expenses paid by this pe¬ 
titioner during that year, which action of the Department 
petitioner maintains was erroneous, as the Revenue Act of 
1919, Section 214 (a) provides: “That in computing net 
income there shall be allowed as deductions: 

7 (1) All the ordinary and necessary expenses paid 
or incurred during the taxable year id carrying on 

any trade or business, including a reasonable allowance for 
salaries or other compensation for personal services actually 
rendered: : * ' ’ j 

Petitioner alleges that the only business in yhich she was 
engaged in the year 1920 was looking after and attending 
to," as best she could, the litigation involving the property 
inherited from Wellington R. Burt and its preservation, 
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and to succcssfullv carrv on this business it became neces- 

» * 

sary to employ attorneys, and to pay them reasonable com¬ 
pensation for their services rendered, and as petitioner 
believes and charges the $20,574.01 is that character of ex¬ 
pense provided for in the Revenue Act of 1921, as it repre¬ 
sents compensation paid by petitioner for personal services 
actually rendered in carrying on and conducting the only 
business in which she was engaged at that time. 

6. Petitioner prays for relief from the deficiency asserted 
by respondent on the following and each of the following 
particulars: 

8 (a) That she be allowed, as a depletion deduction 
for the years 1920, 1921, 1922 and 1922, as follows: 

1920 . $54,524.92 instead of $22,175.40 

1921 25.220.02, “ “ 10,243.(>1 

1922 10,000.00 “ ** 4,046.02, 

1923 . 17,077.42 “ “ 6,919,01 

as allowed bv the ('onnnissioner. 

(b) That she be allowed, as a deduction for the year 
1920, the sum of $ 20 , 574 . 01 , compensation paid to attorneys 
for that year for services rendered to this petitioner in 
carrying on her business during said vear. 

Wherefore petitioner prays that this Board may hear 
and redetermine the deficiency herein alleged and make all 
adjustments to which this petitioner may be entitled for the 
years above named. 

Counsel for Petitioner. 

940 M unset/ Pith/.. 

Washiue/ton. I). (\ 

(Signed) BEVERLEY K. Jol'ETT, 

('onnsrf for Petit inner, 

II iuehester, Kentuck/f. 

9 State of Kentucky, 

Count// of (lark: 

Beverley IT Jouett being duly sworn says that he is at¬ 
torney for the petitioner, Emma Burt Hutchings, and that 
said petitioner is now absent from the United States, tem¬ 
porarily in France, and will not return for several months 
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hence, but that he has read the foregoing petition and is 
familiar with the statement contained therein and that the 

i 

facts, stated are true, except as to those facts jstated to he 
upon information and belief, and those facts he believes to 
be true. 

(Signed) BEVERLEY R. JOUETT. 

i 

Subscribed and sworn to before m*e by Bcverljev R. Jouett, 
this the 23rd day of August, 1926. 

My commission expires March 15, 1930. 

(Signed) NELL S. TUDOR, 

Safari) Public , Clark County, Kentucky. 

10 ‘‘Exhibit A.” 

i 

Form XP-2. 

! 

i 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

| 

Jun. 29, 1926. 

IT :PA :PYA :60D. 

ARM. 

Mrs. Emma Burt Hutchings, j 

2951 East Jefferson Avenue, 

Detroit, Michigan. 

Madam : 

The determination of your income tax liability for the 
years 1920 to 1925, inclusive, as set forth it 
dated March 51, 1926, disclosed an aggregate 
tax amounting to $2612.24. 

(Printed portion not copies.) 

Respectfully, 

D. H. BLAIR, 

Commissioner. 
By C. R. NASH, 
Assistant to the Commissioner. 


ji office letter 
1 deficiency in 


Inclosures: 
Statement. 
Form A. 
Form 882. 


i 


i 

i 
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Statement. 


IT :PA :PYA :60D. 

ARM. 

In re Mrs. Emma Burt Hutchings, 2951 East Jelterson 

Avenue, Detroit, Michigan. 


Year. 

1920 

1921 

1922 



Deficiency in tax. 

$2411.50 (Waiver) 
08.55 (Waiver) 
69.07 
02.52 


Total $2012.24 


Inasmuch as your returns were filed on the cash receipts 
basis, this office lias determined vour share of the distribu¬ 


table royalties and allowable depletion from the Minnesota 
Iron ore property for the years 1920 to 1923, inclusive, on 
the cash receipts basis to be as follows: 


Year. 

Koya It i«*s. 

I >epletion. 

1920 

.$54,534.92 

$22,175.40 

1921 

25,220.03 

10,243.01 

1922 . 

10,000.00 

4,()4(i.o:! 

1923 . 

17,077.42 

0,919.01 


1920. 


Your one-sixth share of the net rovaltv of $32,359.52 less 
the deduction of $410.07 for trustee's compensation results 
in a net distributive income of $31,942.85. The deduction 
of $20,574.01, claimed in Schedule K of your return as at- 
tornev's fees incident to establishing vour right to inherit- 
ance has been disallowed as it is held to be a capital ex¬ 
penditure for perfecting title to your share of the property 
of Wellington R. Burt, deceased. A deduction of $4,798.77 
representing state inheritance tax paid to the State of 
Michigan has been allowed as your pro rata share. These 
adjustments result in a tax of $2411.50. 
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1921. | 

i 

Your one-sixth share of the net royalty of $14,976.42 less 
the deduction of $940.45 for trustee’s compensation and 
taxes, results in a net distributive income of $14,035.97. A 
deduction of $9,265.20 representing state inheritance taxes 
paid to the States of Minnesota, Michigan, Oregon and 
Wisconsin, has been allowed as your pro rata share. These 
adjustments result in a tax of $68.55. 

i 

12 1922. | 

i 

Your one-sixth share of the net royalties, qr $5,953.97, 
less the deduction of $942.73 for trustee’s compensation 
and taxes on unleased property, and the allowable deduc¬ 
tions claimed on Form 1041 filed for the Trust of Emma 

i 

Burt Hutchings and Willard TL Hutchings, results in a net 
income of $3,743.52. A deduction of $1.72 representing 
state inheritance tax paid to the State of Minnesota has 
been allowed as your pro rata share. These jadjustments 
result in a tax of $69.67. j 

1923. | 

i 

Your one-sixth share of the net royalties, qr $10,158.00, 
less the deduction of $833.33 for trustee's compensation, 
and the allowable' deduction for interest paid claimed on 
Form 1041, filed for the Trust of Emma Burt Hutchings 
and Willard II. Hutchings, results in a net income of 
$4,084.03. These adjustments result in a t«^x of $83.36. 
In accordance with Section 1200 of the Revjenue Act of 
1924. the 25/7 reduction in the tax has been allbwcd, result¬ 
ing in a tax liability of $62.52. 

Payment of the deficiency in tax should not be made until 
a bill is received from the Foiled or of Internal Revenue 
for your district and remittance should then; be made to 
him. 

Xow, September lo, 1930, the foregoing petition certified 
from the record as a true copy. 

i 

TSeal I . S. Board of Tax Appeals.! j 

B. D. GAMBLE, 

Clerk T . S. Board of Tax Appeals. 
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13 Filed Jan. 17, 1927, United States Board of Tax 

Appeals. 

United States Foard of Pax Appeals. 

Docket No. 197)07. 

Emma Brirr Hutchings, Fetitioner, 

vs. 

(Omm issiox hr of Internal Revenue, Respondent 

Answer. 

The (’ommissioner of Internal Revenue, bv liis attorney, 
A. W. Uregg. (ieperal Uounsel, Bure«*ui of Internal Rev¬ 
enue, for answer to the petition of the above-named tax¬ 
payer admits and denies as follows: 

(1) Admits the allegations contained in paragraph 1 of 
the petition. 

(2) Admits the, allegations contained in paragraph 2 of 
the petition. 

(3) Admits tInn allegations contained in paragraph 3 of 
the petition. 

(4) D enies that tIn* respondent erred in determining 
petitioner's income taxes for the years 1920. 1921, 1922 
and 192-k as alleged in paragraph 4 of the petition. 

(*>) (a) (1) Denies that the petitioner is entitled to a 
deduction on account of depletion of an amount epual to 
the amount ot royalties to which she was entitled from cer¬ 
tain mining leases, as alleged in paragraph 5 of the peti- 
tion. 

(2) Denies any, knowledge or information sufficient to 
ioi'in a belie! as to the truth of the allegations contained in 

paragraph 5(a) of the petition, and therefore denies the 
same. 

(/>) Admits that the respondent disallowed as a deduc¬ 
tion from gross income for the year 1920 alleged business 
expenses in the sum of £20,574.01 paid as attorney's foes 
by the petitioner in establishing her right to certain inher¬ 
itance. but denies that the respondent erred thereby. 
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/ 


14 (6) Denies all allegations of the petition not here¬ 
inbefore expressly admitted or denied. 

"Wherefore it is praved that the appeal be denied. 

A. W. GREGGj 
General Counsel, 
Bureau of Internal Revenue. 

()f counsel: 

GRANVILLE S. BORDEN, 

Special Attorney, 

Bureau of Internal Revenue. 

Now, September 15, 1930, the foregoing answer certified 
from the record as a true copy. 

i 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

('Jerk V. S. Board of Tad\ Appeals. 

i 

15 United States Board of Tax Appeals. 

| 

Docket No. 19567. 

i 

Emma Bukt Hutchixos. Petitioner^ 

i 

VS. 

Commissioner of Internal Revenue, Respondent. 

j 

A wended Petition. 

i 

Now comes the petitioner and by leave of the Board 
amends her peti 1 ion herein, which amendment is to be 
considered in substitution for and in lieu of her petition. 

Petitioner asks for a redetermination of tljie deficiency 
set forth by the Commissioner of Internal Revenue in her 
notice of deficiencv (Bureau svmbols IT :PjV :PYA :60D- 
ARM ) dated .June 29, 1926, and as a basis for her proceed¬ 
ing alleges as follows: i 

1. This petitioner is an individual, her name being Emma 
Burt Hutchings, and her address being 29.>1 |East Jeffer¬ 
son Avenue, Detroit., Michigan, but all communications with 
reference to this matter are asked to be sent to her attor- 
nev, Beverlev R. Jouett, Winchester, Iventuckv. 

16 Petitioner attaches hereto, as a part hjereof, a copy 
of the notice of deficiency above referred to, marked 

“Exhibit A” for identity. 


i 
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2. Petitioner says that the notice of deficiency, Exhibit 
A, copy of which is attached hereto, was mailed to her on 
June 29,192b. 

3. Petitioner savs that the taxes in controversy are in- 
come taxes for the vears as follows: 


1920 

1921 

1922 

1923 


. $2,411.50 
08.55 
(>9.67 
62.52 


Total 


$2,612.24 


4. Petitioner says that the determination of the tax set 
forth in the said notice of deficiency is based upon the fol¬ 
lowing errors: 

(A) Tlie (Commissioner erred in includin'? in this peti¬ 
tioner's taxable income the following amounts for the fol¬ 
lowing vears: 

$4,996.63 for 1920 
2,425.97 “ 1921 

916.66 1922 

1,812.64 “ 1923 


Total 


$10,151.90 


which amounts represented this petitioner's one-sixth part 
of the amount of royalties collected by the Second National 
Bank of Saginaw, Michigan, as Trustee, by reason 
17 of irrevocable assignments executed by the Burt 
Heirs in 1920 to certain attorneys, and which amounts 
when so collected were paid by tin* said Second National 
Bank of Saginaw to said attorneys and were never re¬ 
ceived by this petitioner. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding under (A) are as follows: 

(a) Petitioner says that in 1920 the following were the 
heirs of Wellington R. Burt : 

Jane Burt Hay, Emma Burt Hutchings, Marion Burt 
Beck, Margaret Ashley Paddock and George R. Burt, each 
entitled to a one-sixth (1 6) of the estate as inherited bv 
them, and Alice Burt McDowell, Marv Belle Burt LeBus 
and Marion Stone Burt Lansill, each entitled to a one- 
eighteenth (1 18) of the estate as inherited by them. 
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(b) Petitioner says that in 1020 the heirs of Wellington 
K. Burt executed irrevocable assignments ahd transfers 
to certain attorneys, whereby they transferred and ir¬ 
revocably assigned to said attorneys ten per cent (10%) 
of the royalties on the ore produced from tile Minnesota 
property which said heirs inherited from Welling- 

18 ton B. Burt. Said irrevocable assignments provided 
that when said attorneys had received! under same 

as much as one million dollars ($1,000,000.00); they should 
receive nothing further until tlie heirs had received a total 
of fifteen million dollars ($15,000,000.00), aftbr which the 
attorneys’ percentage from said date would be'five per cent 
(5% ) on all remaining royalties collected, and; for the pur¬ 
pose of making tlie collection and distribution! of same the 
parties appointed the Second National Bank;of Saginaw, 
Michigan, as Trustee. 

Tt was further provided that for the faithful performance 
of these assignments and that legal and constructive no¬ 
tice of same might be given, a mortgage was; executed to 
said attorneys by the heirs, which was duly j recorded in 
the proper office in Minnesota. 

(r) Petitioner savs that the Second Xatioilal Bank of 
. * | 

Saginaw accepted the appointment of Agent or Trustee to 
collect said royalties from the Minnesota property and dis¬ 
burse same in accordance with the agreement appointing 
it as such, and that since said time said Seccind National 
Bank has regularlv each vear collected said roval- 

v * j • 

19 ties, and after deducting its fees and Expenses has 
remitted ten per cent (10%) of the balance to said 

attorneys and ninety per cent (90%) of the heirs in the 
proportions to which they were entitled—to this petitioner 
one-sixth (1/6) of said ninety per cent (90%).; 

('/) Petitioner says that notwithstanding the said irrev¬ 
ocable assignment the Commissioner has erroneously in- 
eluded in this petitioner’s taxable income for the years 1920 
to 1923, inclusive, one-sixth (1/6) of the ten per cent (10%) 
collected by the Second National Bank from the Minnesota 
ore royalties and delivered by said bank to the attorneys, 
none of which was ever received by this petitioner. 

( e) Petitioner says that her returns have been made 
upon the cash receipt and disbursement basis gnd were so 
made during the years of 1920 to 1923, inclusive, and there¬ 
fore the Commissioner erroneouslv included in ; her taxable 
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income for said years the above named amounts, to-wit: 
$4,966.63 for 1920; $2,425.97 for 1921; $916.66 for 1922 and 
$1,812.64 for 1923. 


20 


Deductions Under Section 703 Revenue Act of 1928. 


(B) Petitioner says that she is entitled to a deduction, 
from her taxable income for the year 1920, of $283,469.27, 
which is 1/6 of the sum of $1,700,815.61, the amount paid 
for Federal Estate tax in said year: and to a further deduc¬ 
tion of $7,241.75, which is 1/6 of 60% of $72,417.59, the 
amount paid for State Inheritance taxes in 1920 to the State 
of Michigan. 

Also, to a deduction from her taxable income for the year 
1921 of $13,981.9:9, which is 16 of 60/; of $139,819.82* the 
total amount paid in 1921 for State Inheritance taxes to the 
States of Michigan, Minnesota, Oregon and Wisconsin. 

The facts upon which this petitioner relies as the basis 
of said claims are as follows: 


Deduction Claim for 1920. 


(a) This petitioner says that by virtue of 703 of the 
Revenue Act of 1928 she is entitled to an allowance as a 
deduction in computing her taxable income for the year 
1920 of 1/6 of the Federal Estate tax amounting to $1,- 
700,815.61 which was paid during the year of 1920 b u the 
executor of the estate of Wellington R. Burt; and that she 
is further entitled to an allowance as a deduction in com¬ 
puting her taxable income for the year 1920 of 1/6 
21 of 60% of the State Inheritance tax of $72,417.59 
paid by the executor of the estate of Wellington R. 
Burt in 1920 to the State of Michigan. 


Deduction Claim for 1921. 

(b) Petitioner says that by virtue of said Section 703 
of the Revenue Act of 192S she is entitled to an allowance 
as a deduction in computing her taxable income for the 
year 1921 of 1/6 of 60% of the following amounts paid by 
the executor of the estate of Wellington R. Burt in 1921 for 
State Inheritance taxes: 


i 
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To the State of Michigan .j. $11,554.77 

Minnesota .1. 126,643.20 

Oregon.j. . 1,499.14 


i i 


i i 


i i 
i i 
4 4 


4 4 
4 4 
4 4 


4 4 
4 4 


“ Wisconsin 


122.81 


Total 


. $139,819.92 


pursuant to 
of the Well- 


Facts for Basis of 1920-1921 Deduction j Claims. 

(r) Petitioner says that the above amounts of $72,417.59 
and $139,819.92 were paid by the Second National Bank 
of Saginaw, Michigan, as Executor of the estate of Well¬ 
ington K. Burt, respectively, in 1920 and 1921, ibid approxi¬ 
mately forty per cent (40% ) of said amounts, 
the Agreement of Julv 1,1920, in the settlement 
ington R. Burt estate, were charged to the heirs of Welling¬ 
ton K. Burt, one-sixth (1/6) of same to tliii petitioner, 
and paid by her in said settlement. 

22 (rl) Petitioner says that approximately 1/6 of 40% 
of tin* above amounts paid for State I Inheritance 

taxes in 1920 and 1921 have been allowed to hpr as deduc¬ 
tions from her taxable income for those veals, but savs 
that neither the estate of Wellington R. Burt ndr anv of his 
heirs has ever in any manner claimed or been allowed as a 
deduction for either of those years any part ofithe remain¬ 
ing 60% of the State Inheritance taxes or any! part of the 
$1,700,815.61, Federal Estate tax. j 

(e) Petitioner says that the estate of Wellington R. Burt 
is now barred from making anv claim for deduction allow- 
ance of anv of said above named amounts, but that this 
petitioner is not so barred, and says that she is now en¬ 
titled, as a deduction from her taxable income! of 1920, to 
1/6 of the above Federal Estate tax of $1,700^615.61 paid 
in 1920, and from her taxable income for the year 1921 of 
1/6 of 60% of the State Inheritance taxes of! $139,819.92 
paid in that year. 

Wherefore petitioner prays that this Board shall de¬ 
termine that her one-sixth (1/6) of the ten percent (10%) 
of rovalties collected under the irrevocable assignments and 
paid to the attorneys does not constitute taxable income as 
to this petitioner for the years 1920 to 1923, inclusive. 

23 Petitioner further prays that this Board may de¬ 
termine her rights to deduction from her taxable 


i 

i 
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income for the vears 1920 and 1921 by reason of the Federal 
Estate tax and State Inheritance taxes paid in connection 
with tlie estate of Wellington R. Burt during said vears. 

And petitioner prays that this Board may duly hear and 
determine this appeal and allow as deduction in computing 
petitioner’s taxable income any other amounts to which 
petitioner may be entitled for the years 1920 to 1923, in¬ 
clusive, and to cause to be refunded to petitioner any 
amount bv which her income tax for those vears mav have 
been overpaid. 

S. H. BAYO, 

Counsel for Petitioner, 

940 Mu use if Bldg., 

Washington, D. C. 

BEVERLEY R. JOUETT, 

Counsel for Petitioner, 

Winch ester, Kentucky. 


24 State of Kentucky, 

County of Clark: 

Beverley R. Jouett being duly sworn says that lie is at¬ 
torney for the petitioner, Emma Burt Hutchings, and that 
said petitioner is now absent from the United States tem¬ 
porarily in France, and will not return for several months 
hence, but that he has read the foregoing amended peti¬ 
tion and is familiar with the statements contained therein, 
and that the facts stated are true, except as to those facts 
stated to be upon information and belief, and those facts 
he believes to be true. 

BEVERLY R. JOUETT. 

Subscribed and sworn to before me by Beverley R. Jou¬ 
ett, this the 4th dav of December, 1928. 

[seal.] ‘ NELL S. TUDOR, 

Notary Public, Clark County, Kentucky. 

My commission expires March 15, 1930. 
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25 “Exhibit A.” 

Form NP-2. j 

Treasury Department, Washington. 

Office of Commissioner of Internal Reyenue. 

Juh. 29, 1926. 

IT :PA :PYA :60D. ! 

ARM. | 

Mrs. Emma Burt Hutchings, 

2951 East Jefferson Avenue, 

Detroit, Michigan. 

Madam : 

The determination of vour income tax liabilitv for the 

* i 

years 1920 to 1923, inclusive, as set forth in office letter 
dated March 31, 1926, disclosed an aggregate deficiency in 

tax amounting to $2612.24. j 

(Printed portion not copied) 

Respectfully, 

D. H. 4LAIR, 

Commissioner. 
By C. R. NASH, 
Assistant to the Commissioner. 

Inclosures: 

Statement. 

Form A. 

Form 882. 
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Statement. 


IT :PA :P YA :60D 
ARM 


In re Mrs. Emma Burt Hutchings, 2951 East Jefferson 

Avenue, Detroit, Michigan. 


Year. Deficiency in tax. 

1920 . $2411.50 (Waiver) 

1921 . 68155 (Waiver) 

1922 . 69.67 

1923 . 62.52 


$2612124 


i 

I 


Total . . 
2—5294a 
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Inasmuch as your returns were filed on the cash receipts 
basis, this office has determined your share of the distribu¬ 
table royalties and allowable depletion from the Minnesota 
iron ore property for the years 1920 to 1923, inclusive, on 
the cash receipts basis to be as follows: 


Year. Royalties. Depletion. 

1920 . $54,534.92 $22,175.40 

1921 . ... 25,220.03 10,243.61 

1922 . 10,000.00 4,046.03 

1923 . 17,077.42 6,919.01 


1920. 


Your one-sixth share of the net royalty of $32,359.42 less 
the deduction of $416.67 for trustee’s compensation results 
in a net distributive income of $31,942.85. The deduction of 
$20,574.01, claimed in Schedule K of your return as attor¬ 
neys fees incident to establishing vour right to inheritance 
has been disallowed as it is held to be a capital expenditure 
for perfecting title to your share of the property of Welling¬ 
ton K. Burt, deceased. A deduction of $4,79S.77 represent¬ 
ing state inheritance tax paid to the State of Michigan has 
been allowed as your pro rata share. These adjustments 
result in a tax of $2411.50. 


1921. 


Your one-sixth share of the net rovaltv of $14,976.42 less 
the deduction of $940.45 for trustee’s compensation and 
taxes, results in a net distributive income of $14,035.97. A 
deduction of $9,265.20 representing state inheritance taxes 
paid to the States of Minnesota, Michigan, Oregon and Wis¬ 
consin, has been allowed as your pro rata share. These ad¬ 
justments result in a tax of $68.55. 

27 1922. 

Your one-sixth share of the net royalties, or $5,953.97, less 
the deduction of $942.73 for trustee’s compensation and 
taxes on unleased property, and the allowable deductions 
claimed on Form 1041 filed for the Trust of Emma Burt 
Hutchings and Willard H. Hutchings, results in a net in- 
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come of $3,743.52. A deduction of $1.72 representing state 
inheritance tax paid to the State of Minnesota has been 
allowed as your pro rata share. These adjustments result 
in a tax of $69.67. j 

1923. 

I 

Your one-sixth share of the net royalties, or $10,158.00, 
less the deduction of $833.33 for trustee’s compensation, 
and the allowable deduction for interest paid claimed on 
Form 1041, tiled for the Trust of Emma Burt Hutchings 
and Willard 11. Hutchings, results in a net income of $4,- 
084.03. These adjustments result in a tax of $83.36. In 
accordance with Section 1200 of the Revenue! Act of 1924, 
the 25% reduction in the tax has been allowed, resulting- 
in a tax liability of $62.52. 

Payment of the deficiency in tax should not be made un¬ 
til a bill is received from the Collector of Internal Revenue 

i 

for vour district and remittance should then be made to 
him. 

i 

Now, September 15, 1930, the foregoing Amended peti¬ 
tion certified from the record as a true copy.i 

[Seal U. S. Board of Tax Appeals.] 

B. I). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals. 


Docket Nos. 19593, 19614, 19609, 19567, 18824, 18745 and 

1S714. 

i 

Marion Burt Beck et al, Petitioner, 

vs. ! 

i 

Commissioner of Internal Revenue, Respondent. 

i 

Answer to Amended Petition. I 

j 

(Excerpt from transcript of hearing Deceidber 17, 1928.) 

Mr. Bennett: * * * Very recently the petitioners 

have filed amended petitions and no answer has been filed 
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to those amended petitions. At this time I wish to ask 
leave to file a general denial to those petitions except as to 
the allegations therein which set forth the jurisdictional 
facts except that the years involved are so and so and the 
deficienev letter is dated so and so. I would like leave to 
file such a general denial at this time. 

The Member: Verv well. 

Now, September 15, 1930, the foregoing answer to 
amended petition certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

29 Filed Oct. 17, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket Nos. 18714,, 18745, 18824, 19567, 19593, 19609, 19614. 

Marion Stone Burt Lansill, Mary Belle Burt Le Bus, 
Alice Burt McDowell, Emma Burt Hutchings, Marion 
Burt Beck, George R. Burt, Jane B. Hay, Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Motion to Consolidate. 

Comes now the Commissioner of Internal Revenue, by 
his attorney, C. M; Charest, General Counsel, Bureau of 
Internal Revenue, and moves that the above-stvled cases 
be consolidated for hearing and that such consolidated 
hearing be set before the Board for December 17, 1928. 
Hearings in the different appeals are now set as follows: 

Marion Burt Beck, Docket No. 19593, October 24, 
1928. 

Jane B. Hay, Docket No. 19614, October 29, 1928. 
George R. Burt, Docket No. 19609, December 17, 
1928. 
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Emma Burt Hutchings, Docket No. 19567, December 
17, 1928. 

Marion Stone Burt Lansill, Docket No. 18714, De¬ 
cember 17, 1928. | 

Alice Burt McDowell, Docket No. 18824, December 
17, 1928. | 

Marv Belle Burt Le Bus, Docket No. 18745, Decem¬ 
ber 18, 1928. i 


Each of the petitioners are heirs of one Wellington R. 
Burt and each appeal involves the issue as to income re¬ 
ceived from the estate of said Wellington R. Burt. The 
attorneys for petitioners have signified their desire to have 
these cases consolidated for hearing and heard on Decem¬ 
ber 17, 1928. " | 

Wherefore it is prayed that the cases be consolidated for 
hearing on December 17, 1928. 

'(Signed) C. M. C1IAREST, 

C. M. CHA^EST, 

General Counsel, Bureau of Internal Revenue. 

i 

Of ("ounsel: ! 

ORRIS BENNETT, j 

Special Attorney, Bureau of Internal Revenue. 


Granted Oct. 20, 1928. 
(Signed) 


B. H. LITTLETON, 

B. D. G. | 

Member U. S. Board of Tax Appeals. 


Now, September 15, 1930, the foregoing motion to con¬ 
solidate certified from the record as a true copy. 

i 

[Seal U. S. Board of Tax Appeals]. j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


i 

i 

i 
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United States Board of Tax Appeals. 

Docket Xos. 18714, 18745, 18824, 19567, 19593, 19609, 19614. 

Marion Stone Burt Laxsill, Petitioner, 

v. 

Commissioner, of Internal Revenue, Respondent. 

Mary Belle Burt Le Bus, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Alice Burt McDowell. Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

17mm a I>urt IluTciiiNcs, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Marion A. Burt Beck, Petitioner. 

v. 

Commissioner of Internal Revenue, Respondent. 

CiEoroe R. Burt, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Jane Burt Hay, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated September 23, 1929. 

1. A taxpayer entitled to receive from a trustee bank 
mineral royalties, who agrees with another to pay him for 
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legal services in perfecting the right to such income a sum 
equivalent to a fixed percentage of the amounts received 
or who agrees to pay him a fixed percentage of the amounts 
received, such amount being in fact paid to the other di¬ 
rectly by the bank and not received by the taxpayer, is tax¬ 
able upon such percentage amount as his income. 

2. An order by the taxpayer to the bank directing pay¬ 
ment of such percentage directly to the otheb person and 
payment pursuant thereto do not take the percentage 
amount so paid out of the taxpayer’s income. | 

3. Actual receipt or the right to receive bv a taxpayer 
of an amount at the time it is attributed to him is not the 
only test of income, the word derived used in the statute 
having a broader connotation, which takes into considera¬ 
tion taxpayer's volition or control as to amounts not ac¬ 
tually received. 

4. An item claimed by a taxpayer as a deduction in com¬ 
puting net income must be brought within the language 
and intendment of one or more of the classes of deductions 
enumerated in the statute. 

T). An item is not deductible as an expense unless it is 
paid or incurred in carrying on any trade or business, as 
expressly prescribed by the statute. 

6. Taxpayers who are only the passive recipients of roy¬ 
alties which inure to them bv will or court djceree are not 

* 

carrying on a trade or business. 

7. Sec. 703, 'Revenue Act of 1928, applied to various par¬ 

ticular facts in evidence. 

31 Beverly R. Jouett, Esq., Charles B. ^flclnnis. Esq., 

and Watson Washburn, Esq., for the petitioners. 

Orris Bennett. Esq., for the respondent. 

These proceedings attack the following determinations 
made by respondent of deficiencies in individual income tax: 

__ i 

Docket Xo. 18714. Marion Stone Burt Lansill: 

1923 .I • • • $8o.3o 

Docket Xo. 18745. Mary Belle Burt Be Bus:: 

1920 .‘. 1... 


1921 

1922 

1923 

1924 


$647.91 

85.48 

118.84 

98.18 

97.23 


Docket Xo. 18824. Alice Burt McDowell: 
1924 . 


$66.24 
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Docket Xo. 19507. Emma Burt Hutchings 

1920 

1921 

1922 

1923 

Docket Xo. 19593. Marion A. Burt Beck: 

1920 

Docket Xo. 19009. George K. Burt 

1921 

1922 


1923 


$2,411.50 

68.55 

09.07 

02.52 


Docket Xo. 19014. Jane Burt Hay: 
1920 


. $3,039.85 

$443.28 
872.05 
. 2,228.47 

$2,104.44 
180.47 
393.55 


The errors assigned are (1) that respondent included in 
each petitioner's income amounts of royalties not received 
and the right to which had in 1919 been by agreement re¬ 
posed in their attorneys in payment for services, and (2) 
that respondent deprived each petitioner of deduction for 
inheritance and estate taxes contrary to section 703, Reve¬ 
nue Act of 1928. The facts have all been stipulated. 

FiiuVmrjs of Fact. 

Wellington K. Burt, of Saginaw. Michigan, died March 
2, 1919. leaving a large estate that consisted principally 
of stocks and bonds and of valuable iron ore lands 
32 on t lie Mesa ha Range in the State of Minnesota. At 
the time of his death he left as his only heirs at law 
four children living and the descendants of two children 
who had previously died. lie left a will, which is fully set 
forth as part of the evidence. He appointed the Second 
National Bank of Saginaw (hereinafter called the Bank) 
as Trustee and Executor to pay certain fixed annuities out 
of his estate and the income thereof. The will then pro¬ 
vides : 

19. The iron mines, iron mining stocks or interests in 
iron mines located in, the State of Minnesota, of which I 
may die possessed, shall not be sold or in any way encum¬ 
bered bv the Trustee and Executor. All the iron mine 
leases in Minnesota shall continue as now leased. All other 
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real estate shall be disposed of from time to time as the 
opportunity occurs, at the best prices obtainable, and the 
proceeds of such sales shall be invested in the manner here¬ 
inbefore provided for surplus funds. j 

20. The trust herein created shall continue for and dur¬ 
ing* the period of the lives of my two grandsohs, 'Welling¬ 
ton Burt Hay and Wellington R. Burt. Upoii the death 
of the last survivor of these two grandsons, all the real 
estate remaining* in the Trust shall be distributed among* 
my legal heirs, but all personal property shall-continue in 

the trust for twentv-one vears after the death! of mv last 

• « ; • 

surviving* grandchild that shall be living* at the!time of mv 
death, and shall be subject to the terms and conditions here¬ 
inbefore sot forth. At the end of twentv-one j vears after 
the death of my last surviving* grandchild that shall he liv¬ 
ing* at the time of mv death, the Trust shall terminate and 
all the funds of everv name and nature remaining in the 
Trust shall he distributed to mv legal heirs. 


The testator's immediate descendants promptly attacked 
the validity of this will in the Probate Court jof Saginaw 
County, Michigan, upon the ground that tin 1 accumulations 
wer<* contrary to law and upon the ground of hick of testa¬ 
mentary capacity. The case was certified to j the Circuit 
Court of Saginaw County, and while there pending* but 
after it had been virtually prepared for trial, ah agreement 
was executed, July 1, 1920, between the heir* at law as 
first party* other legatees as second party, (these 
JJ two groups being all the legatees whoseIrights wore 
affected), the Bank as third party, and !one Morley, 
co-trustee, as fourth party. This agreement i* completely 
set forth in the evidence. It recites the offer of the will 
for probate, the contest by the first parties, the pending 
suit, and the agreement to settle the said controversy sub¬ 
ject to approval of the court. The terms of the agreement 
are to be substituted for the terms of the will ahd probated 
with and as part of the will and the estate disposed of ac¬ 
cording! v. Bach legaev in the will is surrendered to the 
estate, 'flit* first parties are to receive $f)00,|000 in cash 
immediatelv and $120,000 within two vears, tdgether with 
certain unleased lands. The ore lands in Minnesota under 
lease are to be held in trust by the Bank for thejfirst parties 
and the royalties distributed periodically to them. 
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This agreement was presented to the Circuit Court of 
Saginaw County in Chancery for approval and under date 
of Julv 27. 19*20, tlie said Court made a decree, which is 
set forth in full in the evidence, l>y which it ordered the 
will and codicils admitted to probate as modified by the 
agreement, and held the agreement valid and binding upon 
the parties. Xo appeal was taken and the decree became 
final. 

The attorneys who represented the heirs at law in the 
will contest and settlement were employed on or about 
March 16. 1919, under an employment agreement, set out 
in full in the evidence, which contains the following: 

the first parties hereby employ the second party 
as their .attorney to represent them in any and all proceed¬ 
ings of whatever nature that mav be necessarv and in anv 
and all courts, ' * in order to set aside said alleged will 

or to otherwise obtain and recover the interests of tirst 
parties in said estate as heirs at law of said Wellington R. 
Burt. 

24 It is understood that said Jouett is authorized to 

employ, at his own expense, such other associate 
counsel in this work as he may deem proper, * * X 

Second party hereby accepts said employment and agrees 
that by himself or through his associates, all services which 
may he necessary in connection with this employment shall 
be duly and properly performed with the view of obtain¬ 
ing and recovering for lirst parties their interests as heirs 
at law in said estate. 


As compensation for all the services rendered and to 
be rendered by said Jouett and his associates under this 
employment, including all services of other attorneys whom 
he may en*ra«:e to assist him, the first parties ayree to pay 
to him. his representatives and assigns, a sum equivalent 
to ten (100 ) per cent, of the full amount or value actually 
received in money or property, whether resulting from a 
compromise or the decree of a court setting aside the said 
alleged will or any part thereof, or other judgment of any 
sort whatever, provided that said compensation shall not 
exceed the sum of One Million Dollars ($1,000,000), if the 
property and money so received does not exceed in value 
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Fifteen Million Dollars ($15,000,000). But if | it does ex¬ 
ceed Fifteen Million Dollars ($15,000,000), then!said Jouett 
and his associates are to receive as additional compensa¬ 
tion a sum equal to five (5%) per cent, of the Value of the 
money or property received in excess of Fifteen Million 
Dollars ($15,000,000). For the purpose of fixing the com¬ 
pensation hereunder, property other than money shall he 
figured at its fair value. 

In any case where, by compromise or as the result of 
litigation, the heirs receive their part in money install¬ 
ments, tin* compensation herein agreed on is to he paid to 
said Jouett, his representatives and assigns,| in like in¬ 
stallments. But if any part of said receipts, whether by 
compromise or as a result of litigation, be property other 
than money, then tin* compensation herein agreed upon, 
so far as it is based upon said property, need jnot be paid 
in cash but it is to be paid in three (*>) annual installments, 
without interest. 

It is agreed that tin* first parties are to advance and pay 
all necessary disbursements and expenses of the;said Jouett 
and his associates, incident to the services to |>e rendered 
hereunder, including all witness fees, court costsj. reporters’ 
charges, costs of planting records and briefs, and all other 
necessary expenses incidental to the conducting of the 
above mentioned negotiations and litigation and the per¬ 
formance of any other duties herein contemplated, but this 
is not. to include the fees of other counsel all of which are 
to be paid by said Jouett. 

55 It is understood, however, that in estimating the 

net receipts, upon which is to be based the amount 
of compensation herein provided for, all sucji disburse¬ 
ments and expenses are to be first deducted from the 
amounts coming to the parties of the first part lout of said 
ostate. So too the inheritance tax on said estate in the 
different states and the Federal Estate tax attaching to 
said estate upon the death of said Wellington R. Burt are 
to be deducted. 

It is further understood and agreed that if the will, or 
that part of it which provides for the payment;of legacies 
to the parties hereto or to Louis C. Hay, Wellington Burt 
Hay and Mary Bell Burt, stands, said Jouett i$ not to re¬ 
ceive any compensation based upon said legacies. 


i 
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It is understood that this contract is several and not 
joint, that is to say, that each heir (treating the three chil¬ 
dren of diaries W. Burt, deceased, as one heir) is to pay 
his or her own part of the compensation and expenses here¬ 
in provided for. 

A supplemental employment agreement was made Oc¬ 
tober 3, 1919, as follows: 

By mutual consent of the undersigned, parties of the 
first part, in tlie contract between them and E. S. Jouett, 
dated March 15th, 1919, and said E S. — and for good con¬ 
sideration : 

It is agreed that the compensation payable to Jouett, 
party of the second part, in said contract, said Jouett by 
said first parties, respectively' in respect of any interest in 
the mining properties in Minnesota which belonged to said 
Wellington b\ Burt, which mav be received be said first 
parties respectively, shall be made by payment of ten per 
cent (10/v) of the amounts of money received by first par¬ 
ties. respectively, as and when received by them, whether of 
royalties or other income, or partial payments of principal 
of any sort derived from or on account of said mining 
properties: and in any other case where, by compromise 
or as a result of litigation, the first parties receive their 
portion in money the said compensation shall be paid in like 
manner, viz: ten (10$) per cent, on such amounts, when 
and as received. But if any part of the receipts by said 
first parties, whether by compromise or as a result of liti¬ 
gation, be property other than money, then the compensa¬ 
tion herein agreed upon so far as it is based upon said prop¬ 
erty need not be paid in cash, but it is to be paid in five (5) 
equal annual installments without interest. In case the 
parties cannot agree upon the valuation of said property, 
the same shall bo fixed by arbitration, each side to 
3C> select one arbitrator and the two so selected to select 
a third. The decision of two arbitrators so selected 
to be binding. But nothing herein shall change the limits 
of the total compensation of said party of the second part. 

It is further agreed that in case there shall be a settle¬ 
ment of the controversy as to the estate of said W. R. Burt 
and at any time thereafter there shall arise any dispute or 
controversy with any party or parties who may attack 
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said settlement in any way, and jeopardize the interests of 
any of the parties of the first part, said second party will 
render all necessary and proper professional | services in 
defending and protecting the rights and interests of the 
first parties, respectively, in any such matter, without any 
additional compensation than that provided for pi said con¬ 
tract of March 15,1919. j 

Except as herein provided, the provisions ojf said con¬ 
tract are confirmed. 

This supplemental agreement shall be binding on said sec¬ 
ond party and such of said first parties as shall sign the 
same, and their heirs and assigns, respectively, when signed 
by said second party and said first parties, respectively. 

i 

There were paid by the Bank to the attorneys the fol¬ 
lowing amounts: 

j 

1920 .i. $29,979.78 

1921 .!. 14,555.95 

1922 . i. 5,500.00 

1923 .i 10,875.84 

I 

The following payments of federal estate and state in¬ 
heritance taxes (not inclusive of interest or j penalties) 

were made by the Estate of Wellington K. Burt: j 

| 

1920. | 

Federal Estate Tax.$1^700,815.61 

Michigan Inheritance Tax j 72,417.59 

1921. 

j 

Federal Estate Tax $972,946.34 

Michigan Inheritance Tax .. . j 11,554.77 

Minnesota Inheritance Tax 426,643.20 

Oregon Inheritance Tax 1,499.14 

Wisconsin Inheritance Tax .. ! 122.81 

! 

37 1922. j 

i 

Minnesota Inheritance Tax .$25.80 

1923. ! 

j 

Federal Estate Tax. 622,623.89 
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Federal Fstate Tax of $249,220.14 was refunded to the 
Estate. 

Prior to the federal estate tax refund in 1926, the liabil¬ 
ity of the heirs under the agreement of July 1, 1920, was 
fixed at .3976 of the total amount of said taxes. Said re¬ 
fund resulted in the increase of the heirs' liability to .4238 
of said amount. The amount of said liability was charged 
to the heirs (petitioners) by tin* Estate and payments un¬ 
der said liability have* been made bv the heirs to the Estate 

• • 

in accordance with the agreement of July 1, 1920, the first 
payment having been made during the year 1920. 

Xo deduction for income tax purposes on account of said 
federal estate taxes has been claimed by the Estate, either 
in its returns for the years 1920 to 1924, inclusive, or in a 
claim for abatement filed in respect of an assessment made 
on or before June 2, 1924, except that in the year 1921 de¬ 
duction of the Federal estate tax of $972,940.34 paid in that 
year was claimed in the return, and in 1923 deduction of 
the federal estate tax of $002,625.89 paid in that year was 
claimed in the return. 

Petitioners have heretofore been allowed for state in¬ 
heritance tax, as deductions for the above years, approxi¬ 
mately 40 per cent of the above amounts but the remaining 
00 per cent has not been allowed to or claimed by the exec¬ 
utor or any of the petitioners. 

Petitioners Emma Burt Hutchings, Marion A. Burt Beck, 
George R. Burt, and Jane Burt Hay are children of Well¬ 
ington R. Burt, and Marion Stone, Burt Lansill, 
38 Mary Belle Burt Le Bus, and Alice Burt McDowell 
are grandchildren. Each child of Wellington R. 
Burt is claiming a deduction of one-sixth of each of the 
above amounts set forth in the two questions involved 
herein and each grandchild one-eighteenth. 

Petitioners filed their income tax returns for the taxable 
years involved on or about the due dates therefor. Each 
of such returns showed no tax due, except that the returns 
of petitioner George R. Burt for the years 1921, 1922 and 
1923 showed tax liabilities of $720.80, $120.08 and $2,411.77, 
respectively, which amounts were paid on the filing of the 
returns. Xo claims for refund or credit covering the years 
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i 

herein involved, respectively, have been filed by any of peti¬ 
tioners. Valid assessment waivers or agreements extend¬ 
ing tin* period for assessment to December 31, 1 Di2(», have 
been tiled for the years 1920 and 1921 by those petitioners 
whose appeals involve those two years. 

All of George R. Burt’s returns were made on the ac¬ 
crual basis and those of the other petitioners on the re¬ 
ceipts and disbursements basis. 

Xo returns were tiled bv the Estate of Wellington R. 

• i 

Burt for the years 19*22 and 1923. A return showing no 
tax was filed by said Estate for the year 1921 on [March 11, 
1922. On March 11, 1921, the Estate filed foif the year 
1929 a return showing a tax liability of $S()4.91 which 
amount was paid at that time but later credited to said Es¬ 
tate through tin* issuance of a certificate of overajssessment. 
Xo assessment or collection waivers and no claims for 
credit or refund involving income taxes have been filed bv 
the Estate. 


39 

Stern jiaukn : 


Opinion. 


Each of these seven petitioners is a child or grandchild 
of Wellington R. Burt, deceased, and since the deficiencies 
assailed are similar in theory and are attacked! upon the 
same propositions of law, they have been presented and 
will be decided together. The facts have beenj embodied 
in a written stipulation. 

The first issue is in its nature similar to that in many 
proceedings which have been prosecuted to the Board for 
decision. It is founded upon the theory adopted by re¬ 
spondent, that one who, having a right or interest in future 
income upon which tax would be assessed to him when re¬ 
ceived or accrued, transfers voluntarilv as bv conitract such 
right or interest to another who is to receive ihe income di- 
rectlv, is thereafter nevertchless taxable as if the income 
had come or accrued to him before going to his transferee. 1 


'Louis ('(thru. 5 I!. T. A. 171 : Samuel l\ Woods, 5 R. T. A. -jtl3: Hud sou 

M. Kuo jh>, 5 II. T. A. 702: Fred U'. Warner. 5 R. T. A. 903: Alfred Lefilane. 

7 R. T. A. 250 : Kiln U. Kina. 10 R. T. A. 09S: Arthur II. Van Brunt. 11 R. 
T. A. 400: < ieort/e M. Cohan, 11 R. T. A. 743: M. C. Garber, 11 R. T. A. 979: 

Julius llosenuotld. 12 R. '1*. A. 35u; Charles F. Colbert. Jr.. 12 R. T. A. 565: 

T. Ii. Xolde. 12 R. '1*. A. 1419: Floreuee V. C mi ok shank. 13 R. T. A. 50S: 
Mauri Kunlun sht llabarj/er. 11 R. T. A. 095: •/. V. Lci/dif j. 15 R. T. A. 124: 
Marshall Field. 15 R. T. A. 71S. 
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The facts submitted in evidence, however, do not disclose 
any transfer by petitioners of a right to receive income or 
interest in specific income. The first agreement of March 
35, 1919, with the attorney obligated petitioner to pay to 
him, “a sum equivalent to 10'V of the full amount or value 
actually received.*' (dearly this contemplated two sep¬ 
arate events, first, the receipt of all income by petitioners, 
and, second, the payment by petitioners of a sum equal in 
amount to 10'V of such receipt. Thus, the attorney held a 
contractual right against petitioners, measured by 
40 but separate from petitioners' receipts, the receipts 
being clearly the rightful property of petitioners in 
the full amount. The supplemental agreement of Oc¬ 
tober 3, 1919, likewise contemplates receipt of the entire in¬ 
come by petitioners and then payment by them of 10'< “of 
the amounts of money received”. Thus, the two separate 
legal situations were preserved, and petitioners retained 
after these contracts all the rights acquired by the will and 
the settlement agreement. The next fact stipulated is that 
of payment of specified amounts by the Bank to the at¬ 
torneys. The evidence does not contain anv intervening 
fact, and if there was a standing order by petitioner upon 
the Bank, as suggested, it has not been stipulated or offered 
in evidence. Thus, much of the argument as to anticipa¬ 
tory assignment has no foundation in the facts of the rec¬ 
ord. But we do not rest our decision on that ground alone. 
The argument presented is predicated upon the fact that 
petitioners did not receive the percentage of royalties, and 
the assumption that the attorney, by right, actually received 
them from the bank. The question argued is whether such 
amounts were income of petitioners and taxable to them, 
as determined by respondent. 

If petitioners received the entire royalties and made no 
anticipatory disposition of them, the full amount was re¬ 
turnable by them as gross income, regardless of whether 
they were derived by reason of the original will or as modi¬ 
fied by the settlement agreement, or by the settlement 
agreement separately, or by intestate succession because 
of the invalidity of the will. For mineral royalties are in¬ 
come under the statute, section 213, and by judicial au¬ 
thority, Von Baitmbach v. Sargent Land Co., 242 U. S. 503; 
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United States v. Biwabak Mining Co., 247 U. S. 116; 

41 Henry L. Berg, 6 B. T. A. 1287, affirmed; D. C. App. 
June 3, 1929; C. E. Van Devender, 8 Bj T. A. 697; 

and are no less so because derived through bequest or in¬ 
heritance and have an anticipatory value at t^ie time the 
right to receive them vests. Irwin v. Gavit, 268 U. S. 161; 
George D. Widener, et at., 8 B. T. A. 651. j 

In determining whether such an amount received is within 
gross income it is not important what disposition is made 
of it when received. Arthur C. Levering, 5 B;. T. A. 616. 
The coming in of gross income under section 213 must be 
kept separate from its use or disposition. Such! disposition 
or outgo is significant under the statute only in so far as 
it may be one of the enumerated deduction^ permitted 
under section 214, in order to arrive at net income. Con¬ 
gress has not left it to the taxpayer to elect whether he will 

arrive at his taxable net income bv exclusions from his 

* 

gross or by deductions, but has expressly required him to 
use an all-embracing gross from which lie may subtract the 
prescribed items of deduction. Thus the petitioners, if 
they in fact received the entire royalties, weire required 
to include them in gross irrespective of whether they kept 
them intact, invested them, or spent them for legal services 
or otherwise. The question of deduction requires an en¬ 
tirely separate inquiry, for not all outgo is deductible, vide 
section 215, and some deductions such as obsolescence are 
allowed with no present expenditure. 

It is of substantial importance that this statutory scheme 
for arriving at taxable income should be respected, because 
it has its reason in the necessitv for maintaining uniform- 
ity of taxation throughout an infinite variety| of circum¬ 
stances. Congress by section 213 intended to use its power 
to the full extent, Eisner v. Macomber\ 252 U. S. 

42 189, Irwin v. Gavit , 268 U. S. 161, and tlie.,practical 
necessity of preserving a broad construction so as to 

avoid continuous controversy as to mere terms! or method 
is manifest. In the present case petitioners insist not only 
that the error lies in an overtax of net income but that this 
results specifically from an overstatement ofjgross, and 
hence it is pertinent that under the plan of the statute the 

3—5294a 


i 

i 
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use to be made of the income is not germane at this stage 
of the inquiry. 

If petitioners received the entire royalties, it was no less 
income because it came as the result of suit and settlement 
involving legal services for which petitioners were obli¬ 
gated to pay upon bill rendered pursuant to a contract. 
And the fact that the contract measured the compensation 
at an amount equivalent to 10 per cent of any amount re¬ 
ceived, would no more remove the royalties from petition¬ 
ers’ gross income than a contractual obligation to pay for 
any other kind of service or goods. Clearly, the use of 
the royalties as a measure of petitioners’ voluntary obliga¬ 
tions, whether to lawyers, doctors, servants, or shop¬ 
keepers, is consistent with their inclusion in taxable income, 

as thev normallv are. To sav that the existence of this 
* » •> 

obligation justifies an omission to return the full royalties 
as gross income seems to us to be patently destructive of 
the statutorv svstem of determining taxable income. And 
the situation is not changed by the supplemental agreement 
which requires payment out of the royalties when received. 

From the facts stipulated it appears that the Bank, which 
as executor and trustee received the royalties in the first 
instance, paid to the attorneys certain amounts. The stip¬ 
ulated facts do not contain the authorization upon which 
the Bank made these payments, since the book in 
43 which aii; alleged order is printed was expressly 

made evidence of onlv certain other documents be- 

* 

tween its covers. There would lie no justification for as¬ 
suming that the petitioners had any greater obligations 
than those created by the employment agreements of 
March 15, 1919, and October 3, 1919, and we must assume 
that the payments by the Bank were only in discharge of 
such obligations and were made with the approval and for 
the convenience of petitioners. Such a short cut does not 
of itself reduce petitioners’ income. Old Colony Trust Co. 
v. Commissioner , — U. S. —; United States v. Boston & 
Maine R. R. Co. f — U. S. —; Julius Rosenwald , — Fed. 
(2d) — (C. 0. A. 7); Alfred LeBlanc , 7 B. T. A. 256. 

Counsel for the petitioners, notwithstanding the limita¬ 
tions of the stipulation of facts, point in argument to a 
form of order given by one of the petitioners to the Bank 
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I 

dated July 9, 1920, as indicating an irrevocable assignment 
to the attorneys. This order “authorizes and; directs” the 
Bank to pay to th^ attorneys “10 per cent of the amounts 
of money which are now or may hereafter become payable” 
to petitioner under the compromise agreement. “It is 
understood that this order and authority * * * is given 
for the purpose of facilitating the execution of the agree¬ 
ments” of employment of March 15, 1919, and October 3, 

1919. “This order and authoritv is not to be Construed as 

* 

in any way modifying or changing said agreements.” On 
July 30, 1920, this petitioner seems to have signed an in¬ 
strument bv which, “for the considerations stated in the 
above described Order, and for the purpose of expressing 
more clearly the intention of the parties thereto, it is 
agreed by said [petitioner] as an amendment jto and part 
of said Order that the same is intended to be and is irrev¬ 
ocable.” Arguing from such order as if it were in 
44 evidence, counsel urge that thus petitioners made an 
irrevocable assignment to the attornevs which de- 
st roved their right to receive the 10 per cent ;in question 
and thus prevented the percentage amounts from ever be¬ 
coming their income. But the instrument is not an assign¬ 
ment in terms and there is no evidence of an intention so to 
regard it. It was not made until long after the employment 
agreement, and it is unnecessary to consider whether the 
supplemental statement purporting to make ; the order 
irrevocable has any force. It is not like the assignment in 
O’Malleg-Keges v. Eaton , 24 Fed. (2d) 436, and Young v. 
Gnichtet , 28 Fed. (2d) 789, upon which petitioners’ counsel 
rely. Xor does it go so far in its legal effect as the instru¬ 
ment in Marshall Field, 15 B. T. A. 718. The case of 
American C nnefcrif Co. v. United States, 28 Fed. (2d) 918, 
cited by petitioners, clearly holds that an item, although it 
may support a deduction, is not to be excluded from gross 
income. j 

The logical extent of petitioners’ view is denoted by the 
list of cases already cited. It would imply an intendment 
that the tax was to be based on amounts only actually re¬ 
ceived, without regard to the taxpayer’s volitionjor control 
as to amounts not received. In the present state of the law 
there is no unmistakable earmark of income. . The Six- 
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teenth Amendmenti suggests none, and the statutory subject 
of the tax is equally broad, enumerating the exceptions 
with particularity, Revenue Act of 1918^ sections 212 and 
213. Actual receipt is nowhere used in the statute to limit 
the faculty upon which the tax is levied, and the word 
derived which is found in the statutes and decisions clearly 
carries a broader connotation. The Supreme Court in Old 
Colony Trust Company v. ('onnnissioner, — IT S. —, and 
United States v. Boston <0 Maine B. It. Co., — U. S. —, 
sustained a tax on amounts attributed to a taxpayer 
45 although he did not receive them, and this decision 
followed eleven vears after the Court's denial of 
certiorari (24(5 C. S. (>71) of a similar ruling in Rensselaer 
<£ S. It. Co. v. Irwin, 247 Fed. 72(5, and was predicated upon 
a consistent administration practice. Xor is it necessary 
to look to an accounting method based, under section 212, 
upon a system of accruals, because without that, the doc¬ 
trine of constructive receipt has long been recognized 
under compelling circumstances and within reasonable 
limits. Join? A. Brander, 3 B. T. A. 231. 

The right in the taxpayer to receive the income at the 
time it is attributed, and taxed to him is likewise not essen¬ 
tial, where, as in the Old Colony , Boston (0 Maine,, and 
Rensselaer and Rosen teal J cases, supra, the taxpaver has 
by hi s own volition chosen to dispose of the right to receive 
income while retaining that from which the income is de¬ 
rived. 1 he volition in disposing of the right is important, 
for while all will agree that one who never received or had 
a right to receive or who has involuntarily lost it should not 
be taxed, it is also plain that his voluntary exercise of the 
right to dispose of the income before receipt may be just 
as valuable and important practically as its exercise after 
receipt. There is no reasonable ground for supposing that 
( ongress intended, by the broad language used, to tax the 
one and relieve the other. The ability to pay in the case 
at bar is equally great whether the petitioner received the 
entire royalties and then pa//ed the lawyer or told the bank 

to pay the lawyer directlv out of the rovalties. 

• • 

Tt is not necessary to consider a question sometimes sug¬ 
gested growing out of an asserted distinction between an 
assignment of an interest in the principal property or fund 
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and a creation or transfer of a right to receive the income. 

There is in this record no evidence of an express as- 
46 signment, and no authority is cited for one by con¬ 
struction. 

We are of opinion that the amounts paid by the Bank to 
the attorney as stipulated were part of the gross income 
of petitioners. 

Failing in their contention that the amounts paid to the 
attorneys are not within their gross income, petitioners 
fall back upon the view that the amounts are to;be allowed 
as deductions under section 214, the effect of which upon 
their net income and consequent tax liability isi the same. 
The petitioners, except one, do not disclose intojwhich cat¬ 
egory or subsection of deductions the payments; fall. The 
statute enumerates the allowable deductions, and it is nec¬ 
essary in any case to bring the item within thy language 
and intendment of one or more of the enumerated classes. 
While judicial const ruction may be applied to £nv of the 
statutory deductions so as to resolve ambiguity or enforce 
its true intendment, it can not serve to create a! new class 
or to recognize vaguely an omnibus group of deductions not. 
otherwise specified. This would be clear legislation and 
beyond the power of the Board or the courts. 

In behalt ot one ot the petitioners it is urged in brief 
that the payments to the attorneys were 44 expenses neces¬ 
sarily incurred in the acquisition of the royalty income” 
and deductible as such 44 in the absence of some special or 
Peculiar circumstances.” But we may not take our eye 
from the statute and permit the issue to be thus artificially 
framed in more general or liberal terms. The nearest stat¬ 
utory deduction and the only one within focus iis that of 
section 214 (a) (1), Revenue Act of 1018: 

i 

Sec. 214. (u) That in computing net income there 
shall be allowed as deductions: 

(1) All the ordinary and necessary expensesi paid or 
incurred during the taxable year in carrying on any trade 
or business, including a reasonable allowance fori salaries 
or other compensation for personal services actually ren- 
derod: and including rentals or other payments required 
to be made as a condition to the continued use or posses- 
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sion, for purposes of the trade or business, of property to 
which the taxpayer has not taken or is not taking title or 
in which he has no equity; 

and section 214(a) (2), Revenue Act of 1921, which, for 
present purposes is similar. 

This section applies to individual taxpayers, whose in¬ 
come, whether from business or otherwise, is all included 
for taxation under section 213, and whose personal, living 
and family expenses are, by section 215, denied deduction. 
It is carefullv drafted. Some of its subdivisions are broad 
and others more restricted. The restriction that some of 
the items must relate to a trade or business has been dis¬ 
criminatingly used. It applies to (1) expenses, (4) losses 
generally, and (8) depreciation. It is expressly negatived 
as to the losses of subdivisions (5) and (6). And it is 
omitted from subdivisions (2), (3) and (7) as to interest, 
taxes and worthless debts. The restriction mav not there- 
fore be disregarded or treated lightly. Unless an item, 
even although it be properly called an expense, is paid or 
incurred “in carrying on any trade or business”, this sub¬ 
division can not be invoked. The payment by an individual 
for legal services is not necessarily a deductible expense. 
Helen S. Pennell , 4 B. T. A. 1039. 

How can it be said that these petitioners were carrying 
on a trade or business? They were the passive recipients 
of royalties which inured to them by reason of their ances¬ 
tor's will and the court's decree. Thev carried on no 

* 

48 activity in which they were employed and there was 
nothing to “occupy their time, labor or attention for 
the purpose of livelihood or profit”, as the term business 
has been sometimes broadly defined. Bouvier’s Law Dic¬ 
tionary, Flint v. Stone Tracy Co., 220 U. S. 107. See also 
Charles L. Snhr, 5 B. T. A. 1198; Albert M. Briggs, 7 B. T. 
A. 409; Ignaz Schwinn, 9 B. T. A. 1304; B. II. Kizer, 13 B. 
T. A. 395. It is not enough to say that by virtue of their 
contract with the attorneys this percentage was a “charge 
against the income when derived,” because, while such 
charges may be treated as deductible expenses if incident 
to a trade or business, as in Le Monte v. Commissioner , 32 
Fed. (2) 220, American Cemetery Co. v. United States, 28 
Fed. (2) 918, the statutory language expressly restricts the 
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charge to that of trade or business. This also distinguishes 

Kornhauser v. United States, 276 U. S. 145, iti which the 

attornevs’ fees were incurred as an incident of litigation 
» w 


of an undisputed business. 

We are therefore of opinion that the respondent cor¬ 
rectly included the attorneys’ fees in petitioners’ gross in¬ 
come and made no deduction in respect thereof. Since 
this is the only error assigned or otherwise; pleaded in 
Dockets Nos. 18714 and 18824, those proceedings are com¬ 
pletely disposed of. j 

Some of the petitioners by amended petitions contend 
that the deficiencies should be reduced by allowing to each 
petitioner a deduction of a proper part of the Inheritance 
and estate taxes paid by the estate of Wellington R. Burt, 
deceased, in the amounts and in the vears set forth in the 
findings of fact. This issue is not pleaded in Docket No. 
18714 or Docket No. 18824, and, therefore, as to; those peti¬ 
tioners the issue is given no consideration. 


49 This issue is entirely predicated on section 703, 
Revenue Act of 1928, which was enacted after this 
proceeding was instituted, but by its terms is made retroac¬ 
tive and is therefore properly invoked. Since the conten¬ 
tion was not available to the petitioners prior to the filing 
of the petition it was not presented to the Commissioner for 
his consideration, and as no brief or argument hgs been sub¬ 
mitted by respondent on this issue, the Board I is without 
information as to the government’s administrative inter¬ 
pretation of this new statutory provision. Regulations 74 
merely repeat the statute without elucidation] Its lan¬ 
guage is as follows: j 


i 

Sec. 703. Deduction of Estate and Inheritance Taxes— 

Retroactive. i 


(a) In determining the net income of an heir, devisee, 
legatee, distributee, or beneficiary (hereinafter in this sec¬ 
tion referred to as “beneficiary”) or of an estate for any 
taxable year, under the Revenue Act of 1926 or:any prior 
revenue Act, the amount of estate, inheritance, legacy, or 
succession taxes paid or accrued within such taxable year 
shall be allowed as a deduction as follows: 
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(1) If the deduction lias been claimed by the estate, but 
not by the beneficiary, it shall be allowed to the estate; 

(2) If the deduction has been claimed by the beneficiary, 
but not by the estate, it shall be allowed to the beneficiary; 

(3) If the deduction has been claimed by the estate and 
also bv the beneficiarv, it shall be allowed to the estate 
(and not to the beneficiary) if the tax was actually paid by 
the legal representative of the estate to the taxing authori¬ 
ties of the jurisdiction imposing the tax; and it shall be 
allowed to the beneficiary (and not to the estate) if the tax 
was actually paid by the beneficiary to such taxing authori¬ 
ties ; 


(4) If the deduction has not been claimed by the estate 
nor bv the beneficiarv, it shall be allowed as a deduction 
only to the person (either the estate or the beneficiary) by 
whom the tax was paid to such taxing authorities, and only 
if a claim for refund or credit is filed within the period of 
limitation properly applicable thereto; 

50 (5) Notwithstanding the provisions of para¬ 

graphs (1), (2), (3), and (4) of this subsection, if 
the claim of the deduction bv the estate is barred bv the 
statute of limitations, but such claim bv the beneficiarv is 
not so barred, the deduction shall be allowed to the ben¬ 
eficiarv, and if such claim bv the beneficiarv is barred bv 

•>7 » * + 

the statute of limitations, but such claim by the estate is 
not so barred, the deduction shall be allowed to the estate. 

(b) As used in this section, the term “claimed' ? means 
claimed: 

(1) In the return; or 

(2) In a claim in abatement filed in respect of an assess¬ 
ment made on or before June 2, 1924. 

( c ) This section shall not affect any case in which a de¬ 
cision of the Board of Tax Appeals or any court has been 
rendered prior to the enactment of this Act, whether or 
not such decision has become final. 


As the provision was originally introduced in the House 
bill it contained no such matter as that of sub-section (a) 

(5) and sub-section (b). It provided only for deductions 
“claimed in the return”. The report of the House Com¬ 
mittee on Ways and Means in respect of this section was 
as follows: 
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Sec. 706. Deduction of Estate and Inheritance Taxes— 
Retroactive. 

Section 214(a) (3) of the Revenue Act of 1^26 and cor¬ 
responding provisions of prior revenue Acts permit a de¬ 
duct ion, from gross income in computing the 'net income 
subject to tax, for taxes paid or accrued during the tax¬ 
able year. Obviously this provision applies only to taxes 
imposed upon the taxpayer, and does not permit the deduc¬ 
tion of taxes paid by a volunteer. Extraordinary difficulty 
has been encountered in applying this deduction in the case 
of estate, inheritance, legacy, and succession taxes, im¬ 
posed by a State, Territory, or a foreign country. These 
taxes are usually paid by the executor of the estate. Under 
the regulations of the department the deduction was al¬ 
lowed the estate, in computing its income tax,; if the tax 
was considered as an estate tax, and was allowed as a 

deduction to the beneficiarv if the tax was considered to be 

* 

an inheritance, legacy, or succession tax. As a result of 
recent Supreme Court decisions (Keith v. Johnson, and 
United States v. Mitchell ), redeterminations of 1 the deduc¬ 
tions claimed bv the estate by the beneficiary will be 


51 necessary unless the situation is remedied by retro¬ 
active legislation. Consequently your I committee 
deems it advisable to insert section 705 in the bill, the gen¬ 
eral effect of which will be to ratify what the taxpayers 
have done and to prescribe specific rules for future action. 


The Senate on the floor struck out the requirement that 
the only cognizable claim for the deduction should be that 
made in the return and inserted (b) instead. It also added 
(a) (5). Thereafter the report of the Conference Com¬ 
mittee of both Houses contained the following: 1 


Amendment Xo. 210: The House bill contained retroac¬ 
tive provisions removing the uncertainty of the present 
law as to the deductibility, in computing net income, of 
amounts paid as estate, inheritance, succession, j or legacy 
taxes, and validated the deductions claimed in the return 
of the taxpayer, and provided for the case where the de¬ 
duction was claimed by both the estate and the beneficiary 
and the case where neither claimed it. The Senate amend- 

i 
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ment adopts the provisions of the House bill and extends 
them to eases where the deduction was claimed by a claim 
in abatement, and in order to make it certain that the de¬ 
duction will be allowed either to the estate or to the bene¬ 
ficiary in any event, the Senate amendment allows the de- 
duction to the estate if the beneficiary is barred from filing 

a claim for refund bv the statute of limitations, and vice 

•> ' 

versa. This provision does not permit the filing of a claim 
for refund, however, if the period of limitation has ex¬ 
pired ; and the House recedes. 

The bill was thereupon enacted containing the language 
as above quoted. 

Relying upon this provision, the petitioners contend that 
since the deductions of both federal estate and state in¬ 
heritance taxes were properly available either to the estate 
or the beneficiary but have since become barred to the 
estate, the situation is within the terms of subdivision (a) 
(5) of the statute so as to make the deduction now allow¬ 
able to the petitioners as beneficiaries within the meaning 
of the statute. From the stipulation it appears that for 
the years 1920 and 1921, the estate tiled returns and 
52 that no waivers in its behalf have since been filed. 

As to those years, therefore, any claim which the 
estate might have in respect of the allowance of this de¬ 
duction would be barred by the statute of limitations. Thus, 
by sub-section (a) (5) the deductions for 1920 and 1921 
should properly be allowed to petitioners in the propor¬ 
tionate amounts to which, under the stipulated facts, they 
are severally entitled. 

As to 1922 and 1923, however, it is stipulated that no 
returns were filed by the estate. Hence, the statutory 
period of limitations has never begun, and, consequently, 
has never expired and any claim of the estate is not barred. 
As to those years sub-section (a) (5) can have no applica¬ 
tion. It is stipulated that the deduction has not been 
claimed either by the estate or the beneficiaries in the man¬ 
ner defined in subsection (b), except that the beneficiaries 
have claimed their proportionate deductions of the percent¬ 
age of state inheritance taxes, which by their contract was 
properly chargeable against them. As to the remaining 
60% of inheritance taxes and the entire amount of federal 
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estate taxes for such years, no deduction has been claimed 
by either. Under such circumstances sub-section (a) (4) is 
applicable, wherein it is provided that the deduction shall 
be allowed only to the person by whom the tax was paid 
to the taxing authorities. Since it is stipulated that these 
taxes have all been paid to the taxing authorities by the 
estate it follows that there is no provision in section 703 
or in any other section which has been called to our atten- 
tion to authorize the allowance of the deduction to the 
beneficiaries. As to these years, therefore, the petitioners’ 
contention fails and the respondent is sustained. 

It has not been overlooked that the stipulation is ambig¬ 
uous in respect of the year 1923. It provides in one place 
that claim for the deduction was made bv! the estate 
53 in its return and in another place expressly states 
that no return was filed. In this ambiguity of fact 
the Board is helpless and since the burden rests upon the 
petitioner the ambiguity must be resolved against it. 

As to the petitioner George R. Burt, Docket :No. 19609, 
it is confessed by petitioner’s counsel in accordance with 
the stipulation that since his tax liability is determinable 
on the accrual basis, the principle applied in Ernept M. Bull, 
Executor, 7 B. T. A. 993, requires that the deduction is lim¬ 
ited to the year 1919 in which the taxable testamentary 
transfer occurred. The record discloses no fgcts which 
would bring the year 1919 within the issues before the 
Board. The deficiency notice contains a determination of 
deficiencies for only 1921, 1922 and 1923 and a determina¬ 
tion of no deficiency in respect of 1920. The year 1919 is 
not mentioned. Xo determination in this proceeding can, 
therefore, be made as to the year 1919 and it is jclear that 
petitioner is entitled to no deduction in respect of the es¬ 
tate or inheritance taxes for any of the years; properly 
before the Board. 

i 

Reviewed bv the Board. 

* I 

Judgment trill be. entered under Rule 50. 

Now, September 15, 1930, the foregoing findings of fact 
and opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] ! 

B. D. GAMBUE, 

Clerk U. S. Board of Tax Appeals . 

| 

i 

i 
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54 United States Board of Tax Appeals, Washington. 


Docket No. 18714. 

Marion Stone Burt Lansill, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Judgment. 

Respondent having tiled a proposed judgment pursuant 
to the Board's report of September 25, 1929, in the above 
entitled proceeding, 17 B. T. A. 415, and the petitioner hav¬ 
ing filed no objection or alternative proposed judgment, it is 

Ordered, adjudged and decided that there is a deficiency 
of $85.55 for the calendar year 1925. 

Enter. 

J. M. STERN HAGEN, 

Me tuber United States Board of Tax Appeals. 

Entered Nov. 29, 1929. 

Now, September 15, 1950, the foregoing judgment certi¬ 
fied from the record as a true copy. 

[Seal V. S. Board of Tax Appeals. | 

B. I). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals* 

55 United States Board of Tax Appeals, Washington. 

Docket No. 18745. 

Makv Bell e Burt Le Bus, Petitioner. 

v. 

Commissioner of Internal Revenue, Respondent. 

Judgment. 

Respondent having filed a proposed judgment pursuant 
to the Board's report of September 23, 1929, in the above 
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entitled proceeding, 17 B. T. A. 413, and the petitioner hav¬ 
ing filed no objection or alternative proposed judgment, it is 

Ordered, adjudged and decided that there is no deficiency 
for the calendar year 1920 and that there are (deficiencies 
of $21. 83 for the calendar year 1921; of $118.80 for the cal¬ 
endar year 1922; of $98.18 for the calendar year 1923, and 
of $65.66 for the calendar vear 1924. 

Enter. i 

J. M. STERNHAGEN, 

Member United States Board of Tax Appeals. 

Entered Nov. 29, 1929. 

i 

i 

Now, September 15, 1930, the foregoing judgment certi¬ 
fied from the record as a true copy. j 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

A true copy. Teste: 

B. D. GAMBLE, | 

Clerk U. S. Board of Tax Appeals* 

i 

j 

56 United States Board of Tax Appeals, Washington. 

Docket No. 18824. 

Alice Burt McDowell, Petitioner, 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

Judgment. 

Respondent having filed a proposed judgment pursuant 
to the Board's report of September 23, 1929, in the above 
entitled proceeding, 17 B. T. A. 413, and the petitioner hav¬ 
ing filed no objection or alternative proposed judgment, it is 

Ordered, adjudged and decided that there is a deficiency 
of $58.62 for tlie calendar year 1924. j 

Enter. 

J. M. STERNHAGEN, 

Member United States Board of Tax Appeals. 

Entered Nov. 29, 1929. 
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Now, September 15, 1930, the foregoing judgment certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

A true copy. Teste: 

B. 1). GAMBLE, 

Clerk U. S. Board of Tax Appeals,. 

57 United States Board of Tax Appeals, Washington. 

Docket No. 19567. 


Emma Burt Hutchings, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Judgment. 

Respondent having filed a proposed judgment pursuant 
to the Board's report of September 23, 1929, in the above 
entitled proceeding, 17 B. T. A. 413, and the petitioner hav¬ 
ing filed no objection or alternative proposed judgment, it is 

Ordered, adjudged and decided that there are no defi¬ 
ciencies for the calendar years 1920 and 1921, and that there 
are deficiencies of $69.67 for tlie calendar year 1922 and 
$62.52 for the calendar year 1923. 

Enter. 

J. M. STERNHAGEX, 

Member United States Board of Tax Appeals. 

Entered Nov. 27, 1929. 


Now, September 15, 1930, the foregoing judgment certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

1 Clerk U. S. Board of Tax Appeals. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals > 
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58 United States Board of Tax Appeals, Washington. 

Docket No. 19609. 


George R. Burt, Petitioner, 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

. • 

Revised Judgment. 

On March 8, 1930, the parties hereto by their counsel 
filed a stipulation of a revised judgment to be'entered in 
lieu of the judgment of November 27, 1929 which has this 
day been vacated and annulled in accordance with stipula¬ 
tion. It is therefore 

Ordered, adjudged and decided that there is an overpay¬ 
ment of income tax for 1921 of $335.95, a deficiency of in¬ 
come tax for 1922 of $151.99, and a deficiency of income tax 
for 1923 of $794.56. 

Enter. j 

J. M. STERNHAGjEN, 

Member United States Board of Tax Appeals. 

Entered Mar. 13, 1930. j 

Now, September 15, 1930, tlie foregoing revised judgment 

certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

A true copy. Teste: 

B. D. GAMBLE, j 

Clerk U. S. Board of Tax Appeals. 


59 United States Board of Tax Appeals, Washington. 

Docket No. 19614. j 

Jane Burt Hay, Petitioner, i 

v. 

Commissioner of Internal Revenue, Respondent. 

Judgment. 

Respondent having filed a proposed judgment! pursuant 
to the Board’s report of September 23, 1929, in the above 


I 

i 

i 

j 

i 









48 


M. S. B. LANSILL ET AL. VS. COMMR. IXT. REV. 


entitled proceeding, 17 B. T. A. 413, and the petitioner hav¬ 
ing filed no objection or alternative proposed judgment, it is 
Ordered, adjudged and decided that there is no deficiency 
for tlie calendar year 1920, and that there are deficiencies 
of $186.48 for the calendar year 1922 and $393.55 for the 
calendar year 1923. 

Enter. 

J. M. STERNHAGEN, 
Member United States Board of Tax Appeals. 

Now, September 15, 1930, the foregoing judgment certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

60 United States Board of Tax Appeals. Filed May 5, 

1930. 


United States Board of Tax Appeals. 

Docket Nos. 18714,18745,18824,19567,19609,19614. 

Marion Stone Burt Lansill, Mary Belle Burt Le Bus, 
Alice Burt McDowell, Emma Burt Hutchings, George R. 
Burt, Jane Burt Hay, Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Re.vieiv. 

The above-named petitioners hereby petition for a re¬ 
view of a decision of the United States Board of Tax Ap¬ 
peals rendered in the above-styled cases and respectfully 
show: 

I. Petitioners, and all of them, are citizens of the United 
States of America. This review is sought in the Court of 
Appeals of the District of Columbia, and Robert H. Lucas, 
as Commissioner of Internal Revenue, is made party re- 
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spondent thereto. By stipulation (attached Jiereto and 
made a part hereof), under Section 1002 ( d ), Revenue Act 
of 1926, the petitioners and the Commissioner have agreed 
that the decision of the United States Board of Tax Ap¬ 
peals hereinafter referred to may be reviewed by the Court 
of Appeals of the District of Columbia. 

II. These appeals were taken to and heard by the United 
States Board of Tax Appeals and decided against the pe¬ 
titioners on the issue raised by this appeal in an opinion 
promulgated September 23, 1929, and pursuant thereto, 
orders were passed determining the ^deficiencies 
61 wherein the deficiencies in taxes of the I petitioners 
were found to be as follows: 



I >ate 

Year oi 

r Defieien- 


order 

yearsi 

involve 

cies in 

Name. 

entered. 

d. tax. 

Marion Stone Burt Lansill 

. .11-29-1929 

19231 

$85.35 

Mary Belle Burt Be Bus. . 

11 -29-1929 

1920! 

None 



19211 

21.83 



1922! 

118.80 



1923 1 

98.18 



1924! 

65.66 

Alice Burt McDowell 

. 11-29-1929 

1924 

58.62 

Emma Burt Hutchings. . . , 

11-27-1929 

1920 ! 

None 



1921 

None 



1922 

69.67 



1923 

62.52 

George R. Burt .......... 

. . 3-13-1930 

1921 

i 

u 

o 

i> 

o 



payment) 335.95 



1922 

151.99 



1923 

| 794.55 

Jane Burt Hav . 

11-12-1929 

1920 

None 


1922 

186.48 



1923 

393.55 

III. The Nature of the 

Controversy . 

The petitioners, 


and all of them, were heirs at law of the late Wellington 
R. Burt of Saginaw, Michigan. The said Wellington R. 
Burt died on March 2, 1919, leaving a will disposing of a 
very large estate. The heirs at law attacked the validity 
of the will left by Wellington R. Burt. The attack on the 
will was upon the ground that the accumulation provided 


5—5294a 
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for in the will was contrary to law and upon the 

62 further ground of lack of testamentary capacity. 
As the result of the attack upon the will, an agree¬ 
ment settling the litigation concerning the will was executed 
on July 1, 1920 by the heirs at law, the legatees and execu¬ 
tors and trustees. This agreement provided that with the 
approval of the court, the terms of the agreement were to 
be substituted for the terms of the will and probated with 
and as a part of the will and the estate disposed of accord¬ 
ingly. This agreement was approved by the Circuit Court 
of Saginaw County and became final. 

The attorneys who represented the above heirs at law in 
the litigation respecting the will, were employed by a con¬ 
tract dated March 15, 1919, which employment agreement 
was supplemented by an additional agreement dated Octo¬ 
ber 3, 1919. By these employment agreements, the heirs at 
law, including petitioners, obligated themselves to pay to 
their said attorneys sums equivalent to fixed percentages 
of the cash or value of the property received. 

As the result of the attack of the will, the said heirs at 
law, including the petitioners, gave irrevocable orders on 
the Second National Bank of Saginaw, Michigan, executor 
and trustee under the will, and the compromise agreement 
respecting the litigation concerning the will, directing the 
said Bank to pay the fixed percentages of the amounts pay¬ 
able to said heirs at law, including petitioners, directly to 
the said attornevs. 

The payments to the attorneys were made by the said 
Second National Bank of Saginaw and petitioners contend 
that the said amounts so paid by the Second National Bank 
of Saginaw to their attorneys did not represent in- 

63 come to the respective petitioners; or that if it did 
that these respective amounts represented deduc¬ 
tions allowable by law to the respective petitioners in de¬ 
termining their income. 

IV. Assignments of Error. Your petitioners believe and 
aver that errors were committed bv the Board to their dam- 
age and prejudice as shown by the following: 

(1) The Board erred in holding that petitioners received 
the amounts paid by the Second National Bank of Saginaw, 
Michigan, to the attorneys upon the orders of the respec¬ 
tive Petitioners; and that those amounts represented in¬ 
come to the respective petitioners. 
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(2) If the amounts paid by the Bank to the attorneys on 
the orders of the respective petitioners did represent in¬ 
come to the respective petitioners, then the Board erred in 
failing to allow the amounts so paid to their attorneys as 
deductions in determining the income of the respective pe¬ 
titioners. i 

Wherefore your petitioners pray that the decision of the 
United States Board of Tax Appeals entered herjein against 
them be reviewed and reversed by this Honorable Court, 
and for such other and further relief as the court may deem 
me/e and proper in the premises. 

(Sgd.) WARD LOVELESS, ! 

WARD LOVELESS, j 

922 Southern Building, WasJiingtdn, D. (7., 

(Sgd.) CHARLES B. McINNIS,: 

CHARLES B. McINNIS,j 
Shorcham Building, Washington, D. C., 

Counsel for Petitioners. 

J i 

64 City of Washington, 

District of Columbia, ss: 

j 

Ward Loveless, being duly sworn, deposes and says that 
he is the attorney for petitioners; that he knows the con¬ 
tents of the foregoing petition; that to the best ofihis knowl¬ 
edge and belief the statements therein are true, and that the 
assignments of error are well taken and intended to be 
argued. 

(Sgd.) WARD LOVELESS. 

Subscribed and sworn to before this 5th day of May, 
1930. 

(Sgd.) AMY L. FAIRLESS, 

Notary Public. 

i 

My commission expires September 9, 1933. 

| 

Service of a copy of the foregoing is hereby accepted 
this 14th dav Mav, 1930. 

C. M. CHAREST, | 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent , 
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Now, September 15, 1930, the foregoing petition for re¬ 
view and proof of service certified from the record as a true 
copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk C. S. Board of Tax Appeals. 

65 United States Board of Tax Appeals. 

Docket Nos. 18714,18745,18824,19567,19609,19614. 

Marion Stone Burt Lax sill, Mary Belli-; Burr Le Bus, 
Alice Burt McDowell, Emma Burt Hutchings, George R. 
Burt, Jane Burt llav Petitioners, 


v. 

( 'ommissioxer of-' I xterxal Revenue, Respondent. 

Stipulation. 

The Commissioner of Internal Revenue and the above- 
named petitioners, by their respective attorneys, hereby 
stipulate that the decision of the Board of Tax Appeals in 
the entitled causes may be reviewed by the Court of Appeals 
of the District of Columbia, and provided for in subsection 
(d), Section 1002, Revenue Act of 1926. 

(Sgd.) C. M. CHAREST, 

Counsel for Commissioner of Interna! Revenue. 

(Sgd.) WARD LOVELESS 

922 Southern Building , Washington, D. C. f 

Counsel for Petitioner. 

Now, September 15, 1930, the foregoing stipulation certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk V. S. Board of Tax Appeals. 
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66 United States Board of Tax Appeals. I Filed Jul. 

3, 1930. 

i 

United States Board of Tax Appeals!. 

i 

Docket Xos. 18714, 18745, 18824, 19567, 19600, 19614. 

i 

Marion Stone Burt Laxstll, Mary Belle Burt Le Bus, 
Alice Burt McDowell, Emma Burt Hutchings,; George R. 
Burt, Jane Burt Hay, Petitioners, j 

v. 

Commissioner of Internal Revenue, Respondent. 

j 

Stipulation. j 


It is hereby stipulated by and between the above-named 
parties that only the docket entries and pleadings in the 
case of Emma Burt Hutchings, Docket Xo. 19567, need be 
certified to the Court of Appeals as said docket entries and 
pleadings in that case are representative of the [docket en¬ 
tiles and pleadings in the cases of the other petitioners 
named herein. j 

WARD LOVELESS,! 
CHARLES B. McIXXlS, 

Attorneys for Petitioner. 

C. M. CIIAREST, 

General Counsel, Bureau of Internal Revenue. 

i 

i 

Xow, September 15, 1930, the foregoing stipulation cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

i 

B. D. GAMBLE, 

Clerk U. S. Hoard of Tax Appeals. 
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67 United States Board of Tax Appeals. Filed Jul. 

15, 1030. 

United States Board of Tax Appeals. 

Docket Xos. 18714, 18745, 18824, 19567, 19609, 19614. 

Marion Stone Burt Eansill, Mary Belle Burt Le Bus, 
Alice Burt McDowell, Emma Burt Hutchings, George R. 
Burt. Jane Burt Hay, Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Counter Pro ripe. 

To: The (Jerk of the United States Board of Tax Appeals: 

You are requested to take a transcript of record to l>e 
filed in the Court of Appeals of the District of Columbia, 
pursuant to the review taken in the above-entitled case, 
and to include, in such transcript of record, copies duly 
certified as correct of the following documents: 

1. The docket entries of proceedings before the Board 
in the case of Emma Burt Hutchings, Docket Xo. 19567; 

2. Pleadings before the Board in the said case, Docket 
Xo. 19567: 

a. Petition: 
h. Answer; 
c. Amended petition: 

(1. Answer to the amended petition. 

3. Motion to consolidate hearing before the Board in 
all of the above cases. 

4. Findings of fact, opinion, and decision of the Board. 
a. Order of redetermination. 

5. Petition for review and assignments of error in the 
said case. Docket Xo. 19567. 

a. Xofice of filing thereof and proof of service. 

6. Stipulation under paragraph (b). Section 1002, Reve¬ 
nue Act of 1926, that tlie review shall be bv the Court of 

Appeals of the District of Columbia. 

68 7. Stipulation that only the docket entries and 
pleadings in the case of Emma Burt Hutchings, 
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Docket No. 19567, need be included in the record. 

8. This counter praecipe. j 

(Signed) C. M. CHAREST, 

C. M. CHARESTj, 

General Counsel, Bureau of Infernal Revenue 

Attorney for Respondent. 

I 

I hereby this — day of July, 1930, accept due personal 
service of a copy of the foregoing Counter Praecipe. 


acb 7/10/30. 

Approved after hearing both parties. 

9/4/31. 


Attorney for Petitioner. 


J. S. 


Now, September 15, 1930, the foregoing counter praecipe 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

69 United States Board of Tax Appeals. Filed Sep. 

18, 1930. 

United States Board of Tax Appeals, j 

j 

Docket Nos. 18714, 18745, 18824, 19567, 19609] 19614. 

Maiuox Stone Burt Lax. sill, Marv Rellf. Brat Le Bus, 
Alice Burt McDowell, Emma Burt Hutchings, George R. 
Burt, Jane Burt Hay, Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 

i 

Stipulation. 

i 

It is hereby stipulated by and between the above-named 
parties by their respective attorneys that the time for 
transmission and delivery of the documents in this case by 
the Clerk of the United States Board of Tax Appeals to 
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the Clerk of the Court of Appeals for the District of Co¬ 
lumbia shall be extended to September 30, 1930. 

WARD LOVELESS, 

Attorney for Petitioners. 
(Signed) C. M. CHAREST, 

General Counsel, Bureau of Internal 

Revenue, Attorney for Respondent. 


70 


United States Board of Tax Appeals. 

1, 1930. 


Filed Aug. 


United States Board of Tax Appeals. 

Docket Xos. 18714, 18745, 18824, 19567, 19609, 19614. 

Marion Stone Burt Lansill, Mary Belle Burt Le Bus, 
Alice Burt McDowell, Emma Burt Hutchings, George 
R. Burt, Jane Burt Hay, Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 


It is hereby stipulated by and between the above-named 
parties by their respective attorneys that the time for 
transmission and delivery of the documents in this case by 
the (Jerk of the United States Board of Tax Appeals to 
the Clerk of the Court of Appeals for the District of Co¬ 
lumbia shall be extended for a period of sixty days from 
the original due date for the deliverv of such documents. 
(Signed) WARD LOVELESS, 

Attorney for Petitioners. 

(Signed) I C. M. CHAREST, 

General Counsel , Bureau of Internal 

Revenue. Attorney for Respondent. 


Indorsed on cover: Board of Tax Appeals. Xo. 5294, 
Marion Stone Burt Lansill, Appellant, vs. Commissioner 
of Internal Revenue. Xo. 5295, Mary Belle Burt LeBus, 
Appellant, vs. Commissioner of Internal Revenue. Xo. 
5296, Alice Burt McDowell, Appellant, vs. Commissioner of 
Internal Revenue. Xo. 5297, Emma Burt Hutchings, Ap¬ 
pellant, vs. Commissioner of Internal Revenue. X^o. 5298, 
George R. Burt, Appellant, vs. Commissioner of Internal 
Revenue. And Xo. 5299, Jane Burt Hay, Appellant, vs. 
Commissioner of Internal Revenue. Court of Appeals, 
District of Columbia, Filed Sep. 19, 1930. Henry W. 
Hodges, Clerk. 
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Stipulation Correcting Record 


Court of Appeals of the District of Columbia 

OCTOBER TERM. 1931 


No. — ! 

MARION STONE BURT LANSILL, No. 5294; 

MARY BELLE BURT LE BUS, No. 5295; 

ALICE BURT Me DOWELL, No. 5296;! 

EMMA BURT HUTCHINGS, No. 5297^ 

GEORGE R. BURT, No. 5298; j 

JANE BURT HAY, No. 5299, i 

vs. j 

DAVID BURNET, Commissioner of Internal Revenue. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED NOVEMBER 4, 1981. 


In the Court of Appeals of the District of Columbia. 

Nos. 5294, 5295, 5296, 5297, 5298, 5299. j 

Marion Stone Burt Lansill, Mary Belle Burt Le Bus, 
Alice Burt McDowell, Emma Burt Hutchings, George R. 
Burt, Jane Burt Hay, Petitioners, 

v. | 

David Burnet, Commissioner of Internal Revenue, 

Respondent. j 

i 

Stipulation to Correct Transcript of Record. 

It is hereby stipulated by and between the parties to this 
proceeding and by the United States Board of Tax Appeals 
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that the transcript of record which was filed on September 
19, 1930 and which was printed on November 19, 1930 is 
erroneous in that it fails to show the date the judgment 
was entered by the United States Board of Tax Appeals in 
the appeal of Jane Burt Hay. petitioner, v. Commissioner 
of Internal Revenue, Respondent, Docket No. 19614. The 
transcript should be corrected by inserting on page 48 as 
line 10 the following: 

4 4 Entered November 12, 1929.” 


F. 0. GRAVES, 
Attorney for Petitioners. 
C. M. C-RAREST, 

Attorney for Respondent. 
B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
Dated Nov. 4, 1931. 


[Endorsed:] Nos. 5294, 5295, 5296, 5297, 5298, 5299. 
Marion Stone Burt Lansill, Mary Belle Burt Le Bus, Alice 
Burt McDowell, Emma Burt Hutchings, George R. Burt, 
Jane Burt Hay, appellants, v. David Burnet, Commissioner 
of Internal Revenue. Stipulation to Correct Record. Court 
of Appeals, District of Columbia. Filed Nov. 4, 1931. 
Henrv W. Hodges, Clerk. 
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Dio tKiv t Oh 


In the Court of Appeals of the District oh 

Columbia 


Marion Stone Burt . Lansill, appellant 


David Subnet, Commissioner of Internal Revenue 


David Burnet, Commissioner of Internal Revenue 


Alice Burt McDowell, appellant 


David Burnet, Commissioner of Internal Revenue 


Emma Burt Hutchings, appellant 


David Burnet, Commissioner of Internal Revenue 


George R. Buet, appellant 

v. ' • • 

David Burnet, Commissioner of Internal Revenue 
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PREVIOUS OPINIONS IN THE PRESENT CASES 

The only previous opinion in cases Nos. 5294 to 
5299, inclusive, is that of the United States Board 
of Tax Appeals (Nos. 5294 to 5299, inclusive, R. 
22), which is reported in 17 B. T. A. 413. The only 
previous opinion in case No. 5342 is that of the 
United States Board of Tax Appeals (No. 5342, 
R. 16), which is reported in 20 B. T. A. 1227. 

JURISDICTION 

The appeal in case No. 5294 involves income taxes 
for the year 1923 in the sum of $85.35 and is taken 
from an order of redetermination by the United 
States Board of Tax; Appeals promulgated on No¬ 
vember 29, 1929. (Nos. 5294 to 5299, inclusive, 
R. 44.) The appeal in case No. 5295 involves in¬ 
come taxes for the years 1921, 1922, 1923, and 
1924 in the sums of $21.83, $118.80, $98.18, and 
$65.66, respectively, and is taken from an order 
of redetermination bv the United States Board 
of Tax Appeals promulgated on November 29, 
1929. (Nos. 5294 to 5299, inclusive, R. 44-45.) 
The appeal in case No. 5296 involves income 
taxes for the year 1924 in the sum of $58.62 
and is taken from an order of redetermination bv 
the United States Board of Tax Appeals promul¬ 
gated on November 29, 1929. (Nos. 5294 to 5299, 
inclusive, R. 45.) The appeal in case No. 5297 in¬ 
volves income taxes for the years 1922 and 1923 in 
the sums of $69.67 and $62.52, respectively, and is 
taken from an order of redetermination by the 
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United States Board of Tax Appeals promulgated 
on November 27, 1929. (Nos. 5294 to 5299,1 inclu¬ 
sive, R. 46.) The appeal in case No. 5298 involves 
income taxes for the years 1922 and 1923 in the 

i 

sums of $151.99 and $794.56, respectively, and is 
taken from an order of redetermination, by the 
United States Board of Tax Appeals promulgated 
on March 13, 1930. (Nos. 5294 to 5299, inclusive, 

i 

R. 47.) The appeal in case No. 5299 involves in¬ 


come taxes for the years 1922 and 1923 in the, sums 
of $186.48 and $393.55, respectively, and is taken 
from an order of redetermination by the United 


States Board of Tax Appeals. (Nos. 5294 to;5299, 
inclusive, R. 47-48.) The appeal in case No.; 5342 
involves income taxes for the vears 1924 and: 1925 

%t i 

in the sums of $547.01 and $469.31, respectively, and 
is taken from an order of redetermination by the 
United States Board of Tax Appeals promulgated 
on October 11, 1930. (No. 5342, R. 22.) j The 


cases Nos. 5294 to 5299, inclusive, are brought to 
this Court by petition for review filed on May 5, 
1930 (Nos. 5294 to 5299, inclusive, R. 48), and the 
case No. 5342 is brought to this Court by petition 
for review filed on October 30, 1930 (No. 5342, R. 
23), pursuant to the Revenue Act of 1926, c* 27, 
Sections 1001,1002, and 1003, 44 Stat. 9,109,110. 

i 

QUESTIONS PRESENTED 


1. Where a taxpayer agrees to pay an attorney 
for services in connection with a will contest 911 a 
contingent fee basis and the executor of the estate 
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pays the fee direct to the attorney on the taxpayer’s 
order, out of the income apportioned to the tax¬ 
payer, do the sums which are paid to the attorney 
constitute income to the taxpayer ? 

2. Assuming that the sums so paid to an attor¬ 
ney constitute income to a taxpayer, may they be 

deducted under the Revenue Act as ordinary and 

•/ 

necessary expenses, or as depletion deductions ? 

3. Where a taxpayer pavs an attorney for serv- 
ices in connection with the defense of title to prop¬ 
erty acquired under a will, may the taxpayer de¬ 
duct the fee from gross income as an ordinary and 

c* 

necessary expense? 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 213. That for the purposes of this 
title * * * the term “gross income”— 

(a) Includes gains, profits, and income 
derived from * * * dealings in prop¬ 

erty, whether real or personal, growing out 
of the ownership or use of or interest in 
such property; also from interest, rent, 
dividends, securities, or the transaction of 
any business carried on for gain or profit, 
or gains or profits and income derived from 
anv source whatever. * * * 

Sec. 214. (a) That in computing net in¬ 
come there shall be allowed as deductions: 

(1) All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable 
vear in carrying on anv trade or busi- 
ness, * * *. 
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i 
i 

i 

• 

i 

Sec. 215. (a) That in computing net in¬ 
come no deduction shall in any case be 
allowed in respect of— 

(1) Personal, living, or family ex¬ 
penses; * * *. i 

The corresponding sections of the Revenue Act 
of 1924, e. 234, 43 Stat. 253, are identical with the 
provisions of the Act of 1921 quoted above, j 

Treasury Regulations 62: 

Art. 293. Capital expenditures . —* j * * 

The cost of defending or perfecting title to 
property constitutes a part of the cost 
of the property and is not a deductible ex¬ 
pense. * * * j 

Article 292 of Treasury Regulations 65 contains 

i 

the identical provision. 

i 

STATEMENT OF FACTS j 

j 

The taxpayers are heirs of Wellington R. Burt 
(Nos. 5294 to 5299, inclusive, R. 30), of Saginaw, 
Michigan, who died testate in March, 1919, leav¬ 
ing a large estate consisting in part of valuable 
iron-ore lands. Under his will the Second; Na- 

i 

tional Bank of Saginaw was appointed trustee and 
executor (Nos. 5294 to 5299, inclusive, R. 124), 
The testator’s immediate descendants promptly at¬ 
tacked the validity of the will, and while the Case 
was pending in the county court an agreement was 
executed in July, 1920, between the heirs at Jaw, 
other legatees, and the executor. The agreement 
provided for the surrender of all the legacies in 
the will, and for certain cash distributions to the 
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taxpayers instead, and that the ore lands were to 
be held in trust for the taxpayers and the royal¬ 
ties distributed periodically to them. (Nos. 5294 
to 5299, inclusive, R. 25.) In July, 1920, the court 
entered a decree ordering the will admitted to pro¬ 
bate as modified by the agreement and held the 
agreement valid and binding. (Nos. 5294 to 5299, 
inclusive, R. 26.) 

The attorneys who represented the taxpayers as 
the heirs of Burt in the will contest and settlement 
were employed shortly after the death of the tes¬ 
tator under an employment agreement which pro¬ 
vided for compensation to the attorney on the 
following basis (Nos. 5294 to 5299, incusive, R. 
26-27): 

As compensation for all the services ren¬ 
dered and to be rendered by said Jouett and 
his associates under this employment, in¬ 
cluding all services of other attorneys whom 
he may engage to assist him, the first parties 
agree to pay to him, his representatives, and 
assigns a sum equivalent to ten (10^ ) per 

cent of the full amount or value actually re- 

* 

eeived in money or property, whether result¬ 
ing from a compromise or the decree of a 
court setting aside the said alleged will or 
any part thereof, or other judgment of any 
sort whatever, provided that said compensa¬ 
tion shall not exceed the sum of One Million 
Dollars ($1,000,000), if the property and 
money so received does not exceed in value 
Fifteen Million Dollars ($15,000,000). But 
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if it does exceed Fifteen Million Dollars 
($15,000,000), then said Jouett and his asso¬ 
ciates are to receive as additional compensa¬ 
tion a sum equal to five (5%) per cent, of the 
value of the money or property received in 
excess of Fifteen Million Dollars ($15,- 
000,000). For the purpose of fixing the 
compensation hereunder, property Mother 
than money shall be figured at its fair lvalue. 

The agreement further provided (Nos. 5294 to 
5299, inclusive, R. 27-28): 

It is understood, however, that in estimat¬ 
ing the net receipts, upon which is to be 
based the amount of compensation herein 
provided for, all such disbursements and ex¬ 
penses are to be first deducted frorp the 
amounts coming to the parties of the first 
part out of said estate. * * * 

It is further understood and agreed that 
if the will, or that part of it which provides 
for the payment of legacies to the parties 
hereto or to Louis C. Hay, Wellington Burt 
Hay, and Mary Bell Burt, stands, said Jouett 
is not to receive any compensation based 
upon said legacies. 

It is understood that this contract is sev¬ 
eral and not joint, that is to say, that I each 
heir (treating the three children of Charles 
W. Burt, deceased, as one heir) is to pay his 
or her own part of the compensation and 
expenses herein provided for. 

. i 

A supplemental employment agreement executed 
in October, 1919, provided as follows (Nos. 5294 to 
5299, inclusive, R. 28-29): 

86569—31 - 2 
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It is agreed that the compensation payable 
to Jouett, party of the second part, in said 
contract, said Jouett by said first parties, 
respectively, in respect of any interest in 
the mining properties in Minnesota which 
belonged to said Wellington R. Burt, which 
may be received by said first parties, respec¬ 
tively, shall be made by payment of ten per 
cent (10%) of the amounts of money re¬ 
ceived by first parties, respectively, as and 
when received by them, whether of royalties 
or other income, or partial payments of 
principal of any sort derived from or on 
account of said mining properties; and in 
any other case where, by compromise or as a 
result of litigation, the first parties receive 
their portion in money the said compensa¬ 
tion shall be paid in like manner, viz: ten 
(10%) per cent on such amounts, when and 
as received. * * * 

It is further agreed that in case there 
shall be a settlement of the controversy as to 
the estate of said W. R. Burt and at anv 
time thereafter there shall arise any dispute 
or controversy with any party or parties 
who may attack said settlement in any way 
and jeopardize the interests of any of the 
parties of the first part, said second party 
will render all necessary and proper profes¬ 
sional services in defending and protecting 
the rights and interests of the first parties, 
respectively, in any such matter without any 
additional compensation than that provided 
for in said contract of March 15, 1919. 
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Except as herein provided, the provisions 
of said contract are confirmed. j 

In Nos. 5294 to 5299, inclusive, it appeals that 
the executor paid the attorneys certain sums in the 
years, presumably under the above-mentioned con- 

i 

tracts of employment in the years 1920 toi 1923, 
inclusive. (R. 29.) The Commissioner included 
the royalties which were paid to the attorney in the 
income of the taxpayers, and the taxpayers ap¬ 
pealed to the Board of Tax Appeals which upheld 
the Commissioner. 


In No. 5342, it appears that the heirs executed 
orders directing the executor to pay their attorney 
in accordance with the employment contract of 
March, 1919, as amended by the agreement of Octo¬ 
ber, 1919. The orders were made irrevocable by 
instruments executed on Julv 30, 1920. Pursuant 
to an order executed by the taxpayer, the executor 
paid to the attorney in 1924 the sum of $3,246.58, 
which the Commissioner refused to allow as a 
deduction from her gross income. (R. 19-20.) 

At some time not stated in the stipulation • suit 
was instituted bv Henrv Gamble against the! tax- 
payer, together with other heirs of the testator and 
the executor for an accounting of the property 
received from the testator. Gamble claimed one- 
fourth of the net proceeds derived from certain 
leased property and sought to have the court ad¬ 
judge to him one-fourth of the net proceeds derived 
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from the property before the death of the testator 
and thereafter so long as any proceeds were re¬ 
ceived from the lands. He also sought to have a 
receiver appointed to take charge of the properties 
and distribute the proceeds. The heirs and the 
executor defended the suit with the result that the 
bill of complaint was dismissed on the ground that 
the alleged contract forming the basis of Gamble’s 
claim was a forgery. (No. 5342, R. 20.) 

In 1924 and 1925 the taxpayer received amounts 
paid to her pursuant to the provisions of the com¬ 
promise agreement of July, 1920, a portion of 
which was derived from the leased property con¬ 
cerning which the Gamble suit was instituted. In 
1925 the taxpayer paid as attorney’s fees and ex¬ 
penses in connection with the Gamble suit the sum 
of $19,089.82, which amount the Commissioner de¬ 
clined to allow as a deduction in determining the 
amount of her income tax for 1925. (No. 5342, 
R. 20.) 

The taxpayer tiled a petition for review of the 

Commissioner’s determination as to the vears 1924 

* 

and 1925 with the Board of Tax Appeals No. 5342, 
R. 3), which upheld the Commissioner. 

SUMMARY OF ARGUMENT 

Income is received by a taxpayer within the 
meaning of Section 213 (a) if paid to a third party 
at his direction or for his credit, benefit, or account. 
Income may be constructively received as well as 
actually received. One of the most usual cases of 
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constructive receipt of income arises where, by 
agreement, gains, profits, etc., are paid to a third 
party to take care of an outstanding obligation. 
Where rent is paid directly to stockholders of a 
lessor corporation it is nevertheless income of the 
lessor corporation. Where an employer pays taxes 
assessed against the employee, the amount so paid 
constitutes income of the employee. These ate but 
short cuts, to be disregarded in determining true 
income. It is not important what disposition is 
made of the income after it is received, and the tax 
thereon may not be escaped by an anticipatory 
agreement directing that the income be paici to a 
third party. 

The compensation paid the attorneys for| legal 
services in connection with the will contest are not 
allowable deductions. Any deduction claimed' must 
fall within the applicable provisions of the statute. 
The amounts paid were not ordinary and necessary 

i 

expenses paid or incurred in carrying on a trade or 
business. Appellants were not so engaged nor has 
it been disclosed that appellants are entitled to take 
a deduction as a depletion allowance. There being 
no statutory basis for the deduction of the fees paid 
in connection with personal matter, and such deduc¬ 
tion being specifically prohibited by Sectioif 215 
(a) (1) of the statute, the Board’s determination 
must be affirmed. 

Fees paid in connection with the defense of title 
to property acquired under a will may not he de¬ 
ducted as an ordinary and necessary expense. 
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ARGUMENT 

I 

Income is received by a taxpayer if paid to a third party 
at his direction or for his credit, benefit, or account 

Appellants contend that the order directing the 
executor to pay attorney’s fees out of income ac¬ 
quired as a result of a compromise agreement fol¬ 
lowing a will contest constituted an irrevocable as¬ 
signment of income and that the income so assigned 
is not taxable to them. It is the appellee’s position 
that the income derived by appellants from the 
estate is taxable to them in its entirety even though 
they directed the executor to pay part of it to the 
attorneys. 

The fact that the appellants never received the 
income here in question because of the contingent- 
fee agreement with the attorneys does not make the 
income any the less taxable to them in contempla¬ 
tion of law. Old Colony Tr. Co. v. Commissioner, 
279 IT. S. 716; United States v. Boston & M. R. Co., 
279 U. S. 732; American Telegraph <t Cable Co. v. 
United States, 61 Ct. Cls. 326, certiorari denied, 
271 U. S. 660. The courts are also in accord in 
holding that a taxpayer entitled to receive income 
may not escape the tax thereon by an anticipatory 
contract devised to prevent the income from vest¬ 
ing in him even for a second. The case of Lucas v. 
Earl, 281 IT. S. Ill, is directly in point. The ques¬ 
tion was whether Earl should be taxed for the 
whole of the salarv and attorney’s fees earned bv 
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him or only on one-half of them in view of a con¬ 
tract with his wife. The contract provided in- sub¬ 
stance that any property acquired by either oi them 
either from earnings (including salaries, fees, etc.) 
or any rights by contract or otherwise and all pro¬ 
fits from such property shall be treated as re¬ 
ceived and owned by them as joint tenants.! The 
Court said (pp. 114-115): 

But this case is not to be decided by at¬ 
tenuated subtleties. It turns on the import 
and reasonable construction of the taxing 
act. There is no doubt that the statute could 
tax salaries to those who earned thepi and 
provide that the tax could not be escaped by 
anticipatory arrangements and contracts 
however skillfully devised to prevent the 
salary when paid from vesting even j for a 
second in the man who earned it. j That 
seems to us the import of the statute before 
us and we think that no distinction dan be 
taken according to the motives leading to the 
arrangement by which the fruits ax^e at¬ 
tributed to a different tree from that on 
which they grew. 

In Poe v. Seaborn, 282 U. S. 101, the Court re¬ 
ferred to the Earl case and said (p. 117) : 

The very assignment in that case was bot¬ 
tomed on the fact that the earnings would be 
the husband’s property, else there would 
have been nothing on which it could operate. 

In Corliss v. Bowers, 281U. S. 376, the Court said 
(p.378): I 
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If a man directed his bank to pay over in- 
• come as received to a servant or friend, until 
further orders, no one would doubt that he 
could be taxed upon the amounts so paid. 

It is of no importance that the contract promise 
and obligation of the appellants created immediate 
rights in equity in favor of the attorneys. The 
only interest that the attorneys had was a bene¬ 
ficial interest in the income as distinguished from 
a property right in the contract. Harris v. Com¬ 
missioner (C. C. A. 2nd), 39 F. (2d) 546. Appel¬ 
lants did not part with nor did the attorneys 
acquire a property right out of which income could 
be derived. For this reason it is unnecessary to 
discuss whether such a right, had it been assigned, 
would have operated in praesenti . Appellants sim¬ 
ply directed that the money which would have come 
to them be paid to others. In Ley dig v. Commis¬ 
sioner, 43 F. (2d) 494, the Circuit Court of Appeals 
for the Tenth Circuit cited the Earl case as author¬ 
ity for the proposition that an income tax is an¬ 
ticipatory and attaches to income before it passes 
to an assignee by a transfer effective in the future. 

The Circuit Court of Appeals in Leininger v. 
Commissioner, 51 F. (2d) 7, held that the Earl case 
was modified in some measure by Poe v. Seaborn, 
supra. We submit that in the latter case the Earl 
case was distinguished but not modified. The 
Court held that under the community property laws 
of the State of Washington the wife had a vested 
property right in the income of the community, in- 
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eluding salaries, and that the entire community 
income could no more be said to be that of the hus¬ 
band that it could rightly be termed that of the wife. 
• | 
Under the local law the earnings were never the 

property of the husband, but that of the com¬ 
munity. We feel that this fact sufficiently distin¬ 
guishes the two cases. The Leininger case is now 
before the Supreme Court on the merits. 

Appellants cite in support of their contention 
O’Malley-Keyes v. Eaton (Conn.), 24 F. (2d) 436, 
and United States v. Looney (C. C. A. 5th), 29 F. 
(2d) 884. But in these cases there was not an as¬ 
signment of a beneficial interest in the income as it 
accrued but an assignment of the corpus of the 
property producing the income. The case of 
Mitcliel v. Bowers, 15 F. (2d) 287, certiorari de¬ 
nied, 273 U. S. 759, does not support appellants’ 
contentions. A partner who assigned one-half of 
his share of the profits of a partnership was! held 
liable for the tax on his entire share of the 
partnership earnings. In Sliellabarger v. Commis¬ 
sioner (C. C. A. 7tli), 38 F. (2d) 566, the taxpayer 
had a vested interest in the income from two trust 
estates and agreed to pay her sister a share of! such 

_ i 

income to settle a contest over the will. The court 
refused to hold the grantor taxable for the income 
paid to the sister. This decision, we submit, is out 
of harmony with the great weight of authority cited 
above. I 
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II 

Compensation paid the attorneys for legal services in 
connection with the will contest is not an allowable 
deduction 

Appellants contend, in the alternative, that the 

fees are deductible either as an ordinary and neces- 

* 

sary expense or as a depletion allowance. The 
Board approved appellee's determination that the 
expenditure was not an ordinary and necessary ex¬ 
pense paid or incurred in carrying on any trade or 
business. 

The tax statutes do not undertake to permit a 
deduction for expenses of every kind incurred by a 
taxpayer. A taxpayer is not entitled as a matter of 
right to make any deductions from gross income 
(Kentucky Tobacco Products Co . v. Lucas, 5 F. 
(2d) 723);, and it is well established that only such 
deductions as are authorized by the statute may be 
permitted and then only in strict accordance with 
the circumstances prescribed by the lawmakers. 
Burnet v. Thompson Oil <f* Gas Co., 283 U. S. 301. 
If the amounts paid to the attorneys for legal 
services in connection with the will contest are 
allowable at all as deductions, the amounts must be 
deductible on the theory that thev come within the 
provisions of Section 214 (a) (1) of the Revenue 
Acts of 1918, 1921, and 1924, supra, which permit 
the deduction of “all the ordinary and necessary 
expenses paid or incurred during the taxable year 
in carrying on anv trade or business.” To come 
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I 


i 

i 


within this provision it must be held that the 
appellants were in the business of contesting wills. 
The mere statement of such a proposition answers 
the question raised. Appellants were the passive 
recipients of royalties which accrued to them by 
reason of their ancestor’s will and the court’s de¬ 
cree. The status of being a beneficiary of a trust is 
not a business. Helene E. McConnell, 3 B. T. A. 
260. | 

In the case of Commissioner v. Field (C. 0. A. 
2nd), 42 F. (2d) 820, a very similar question was 
presented. Marshall Field sought to secure j such 
a construction of a will that he would receive 
greater annual payments thereunder than he had 
been receiving. He had agreed to pay his attor¬ 
neys a fee contingent upon the outcome of the 
litigation. Upon the successful termination of the 

i 

suit he sought to deduct from gross income the 
amounts so paid to the attorneys. The court |held 
that the amounts paid the attorneys were not de¬ 
ductible from gross income and said (p. 823) !“ ex¬ 
penses of this sort must fall within those general 
costs of protecting one’s property for which the 
statute makes no allowance.” 

i 

The Board has so held consistently. George P. 
and Bessie P. Douglas, 1 B. T. A. 372; David G . 
Joyce, 3 B. T. A. 393; S. George Ullman, 6 B. T. A. 
100. Nor are the fees deductible as a depletion 
allowance. Appellants are not operating owners, 
lessors, or lessees, nor has it been disclosed that 


i 

i 
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as beneficiaries they were vested with an estate in 
the corpus. Merle-Smitli v. Commissioner (C. C. 
A. 2nd), 42 F. (2d) 837. 

The expenditure in the instant case was clearly 
a personal expense, the deduction of which is for¬ 
bidden bv the statute. 

III 

Expenditures in No. 5342 were not ordinary and neces¬ 
sary expenses incurred in carrying on a trade or 
business 

Appellant in No. 5342 seeks to deduct as an ordi¬ 
nary and necessary expense the fees paid in 1925 
in connection with the defense of title to property 
acquired by will. It is submitted that the expendi¬ 
ture was not made in the course of carrying on a 
trade or business. In no sense can it be said that 
appellant was engaged in business. The property 
of the estate w T as managed by the executor for the 
account of the appellant and she merely had the 
right to receive such income as was derived there¬ 
from. In Kornhauser v. United States, 276 U. S. 
145, cited by appellant, the taxpayer was engaged 
in a trade or business and the expenditure for at¬ 
torney’s fees was made in connection with such 
trade or business. The same distinction applies to 
the case of Frederick McLean Bucjher , 9 B. T. A. 
1155, relied upon by appellant. The taxpayer was 
engaged as a partner in the mining business and the 
attorney’s fees were paid to defend the income 
derived therefrom. 
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CONCLUSION" 

| 

It is submitted that the decision of the Board is 
correct and should therefore be affirmed., 
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